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Exercise of Distrétionaty Powers by Court 
under Section 34 of the Arbitration Act, 1940. 


Salil Kumar - Datta 
(Sr: Advocate) 


- The decision’in Ramji Dayawala & Sons (P) Ltd. v. Invest Import, 
AIR 1981 SC 2085: is of great significance and import in respect of 
certain established principles of law therein reiterated. The Supreme 
Court was examining the power of ‘Court -under section 34 of the 
Arbitration Act, 1940 vis-a-vis section 151 of the Code of Civil Procedure 
which is a frequent controversy in commercial litigation. The appellant, 
a sub-contractor under the respondent, a giant Yugoslavia based 
engineering.and construction company which -undertook the erection of a 
thermal power station at Barauni, instituted a suit in the Original Side 
of the Calcutta High Court for recovery of the sum of about Rs. 4.25 
lacs in connection with its work at the plant. The respondent took out a 
notice of motion under section 151 for stay of the suit as mutual disputes 
bya clause in the written agreement were to be settled by arbitration “by 
the International Chamber of Commerce in Paris with application of 
Yugoslav material’ and economical law”. The learned single Judge 
granted. the application which was contested and stayed the suit. The 
Division Bench dismissed the appeal therefrom holding that there was a 
valid and subsisting agreement for arbitration binding on the parties and 
claims in the suit arose out of the sub-contract which- included arbitration 
` agreement. The plea of the appellant that even if there was such contract 

it would cause irreparable hardship and deny justice to it was not’ ` 
accepted. -u 


The Supreme Court allowed the appeal and vacated íhe stay of the 
suit on a consideration-of the.various aspects of the controversy. In doing 
so, the Court expressed its opinion-on matters which are no less relevant 
and significaat in litigation. In dealing with the appellant’s case that 
there’ was concluded contract -relating to arbitration, reliance was 
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placed on a letter and cable sent by it immediately after the signing of the 
sub-contract between the parties herein objecting to foreign arbitration. 

The Court obseryed that a document by itself is not proof of the contents 
of the docume “and is not substantive evidence of the facts stated therein. 

If the truth of the facts stated in a document is in issue, mere proof of 
execution of document will not furnish evidence of the truth of the facts 
or- contents of such document which will bave to be proved by 
admissible evidence i. e. by persons who can vouchsafe for the truth of the 
facts in issue, as held in Judah v. Isolyne Bose, AIR 1945 PC 174. 


The Court also considered the question of novatio in Sonina, The 
general Tule is that an offer i is not accepted by mere silence on the part 
of the offeree though further facts taken together with offeree’s silence 
may constitute acceptance. When the original offeree disputed a part of 

“the offer at the negotiation stage and communicated that fact to the 
offerer showing that he understood the .offer in a particular sense the 
communication will probably amount to a counter-offer in which case it 
may, be that mere silence of the original offerer wil] constitute- acceptance 
(Halshury-Laws of England-4th Edn, Vol. 9, para 251). When there isa 
mistake as to terms of document, an amendment to the draft was suggested 
and a counter-offer made, the signatory to the original contract is not 
estopped by his signature from denying that he intended to make offer in 
terms of the document. The Court observed :— i 


“It can, therefore, be stated that where the contract is in a number 
of parts it is essential to the validity of the contract that the contracting 
party should either have assented to or taken to have assented to the 
same thing in the same sense OF as it is sometimes put, there should be 
consensus ad idem. And from this it follows thata party may be 
taken to have assented if he has so conducted himself as to be estopped 
from denying that ‘he has so assented (Ibid para 288). Even apart 
from this, it ‘would still be open to the party contending novatio to 
prove that he had not accepted a part of the original agreement though 
he has signed the agreement cantaining that part Jt would.. -be.. 
inappropriate to say that because the appellant has signed the sub- 
contract, every part of if is aecppred though there is convincing 
evidence pointing to the contrary”. 


Though a subsequent repudiation to a part of a concluded contract by a 
party to the contract cannot affect a concluded contract, in this case:— | 


Sees an amendment was suggested to the draft of the intended 
contract and immediately after the signing ceremony a letter pointing 
out that that part in respect of which amendment was sought and not 
carried out was not acceptable and it was followed by a cable it would 
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indicate that the ` parties were not, consensus ad idem with nosed to 

- the s severable portion | of contract and. there Was Jack of mutuality on. 
the question of arbitration agreement”. ; 

The Court held that conclusion was inescapable that there was no 

concluded arbitration agreement between the parties, contrary to the 

decision of. the High in this respect. It was further observed thata | 


a meer 


finding of fact overlooking incontrovertible evidence to the contrary 
“cannot come in the way.of this Court. reaching a correct 
conclusion on facts and the examination of the evidence by this Court 
cannot he impeded bya mere submission that this Gourt does not 
- interfere with finding of fact”. ° - 


On the principle question for determination, on the assumption that 
there was a concluded contract regarding arbitration, ` the Court followed 
the éarlier decision on interpretation of section 34 of the Arbitration Act 
laying down that grant of stay of suit is within the discretion of the Court. 
Where application is under section 151 of the Code the Court still has a 
: discretion in exercise of its inherent jurisdiction to grant or refuse stay of 
the suit. In case section 34 if attracted, since parties are ordinarily to 
be held to their bargain, the party, who, in breach of arbitration agree- 
ment, institutes. an action beforea Court, the burden should t be on such: 
party to show why the stay should t be refused. If the application is under’ 
section 151 inviting inherent jurisdiction of the Court, the burden shall. 
be on the party to establish facts for exercise of discretion in his favour. 
. Where both parties lead evidence the burden of proof assumes secondary 
importance. ‘Discretion’ applied to a Court.of Justice, means sound 
discretion guided by law, governed by rule and not by humour; it must 
not be arbitrary, vague. or. fanciful but legal and regular and will be 
liable to interference by ‘Superior: Court when discretion is exercised 
ignoring relevant evidence and considerations, 

The Court observed that ordinarily the Court must hold the parties 
to their bargain when they voluntarily agreed for a settlement of their 
dispute by a Judge of their choice by a procedure for arbitration. Further 
the Court. would not lend its assistance when'a party approaches the 
Court in breach of arbitration agreement particularly. before a foreign 
tribunal in accordance witha law according to which a dispute is to be 
resolved. This however is not an absolute rule and grant of stay of 
suit is still a matter within the discretion of the Court. The Court 
approved.t the o C2 of Moulton, L. J. in Bristol Corporation v. John Avid 
& Co., 1913 AC 241 (57) holding that by reason of the existing legislation, 
which | under section 34 gives a discretion to _ the Court, bargain also 
provides ‘the condition that it should be only be enforced if the Court 
thought it a proper case for its being so enforced. In Michael Golodetz 
y. Serajuddin & Co, A “AIR 1963 SC 1044 it has been laid down : — 


IV 


“The Court ordinarily requires the parties to resort for resolving 
disputes arising out of a contract to the tribunal contemplated by them 
at the time of the contract. That is not because the Court regards 
itself bound to abdicate its jurisdiction in respect of disputes within 
its cognizance ; it merely seeks to promote the sanctity of contracts, 
and for that purpose stays the suit. The jurisdiction of the Court to 
try the suit remains undisputed ; but the discretion of the Court is 
on grounds of equity interposed. The Court is therefore mot obliged 
to grant stay merely because the parties have even under a commercial 
contract agreed to submit their dispute in a matter to a arbitration 
tribunal in a foreign country. -It is for the Court, having regard to all 
the circumstances, to arrive at a conclusion whether sufficient reasons 
are made out for refusing grant stay. Whether the circumstances ina 
‘given case make out sufficient reasons for refusing to stay a suit is 
essentially a question of faci”. l l 


Taking into consideration the circumstances which are likely to 
influence the discretion of the Court, it was found that in this case the 
entire evidence of the parties isin this country. The coats of foreign 
arbitration would be so disproportionately high as to result denial of 
justice having regard to the amount of the claim. The restriction on 
foreign exchange is a relevant consideration as foreign exchange will be 
required apart from other expenses, if witnesses are to be taken abroad as 
also held in Michael Goldetz’s case referred earlier and of which, as the | 
decision in V/O Tractoexport v. Tarapore & Co., AIR 1971 SC 1 indicates, 
judicial notice can be taken by the Court. Since the discretion enjoined 
by statute is to be exercised on attending facts, the Court found on 
evidence'.that the respondents are motivated to seek stay neither to 
vindicate ‘any principle nor to hold the appellant to bargain but to force 
the appellant to go to Paris incurring disproportionately heavy cost or to 
give up the claim. The relevant considerations as indicated above, 
summed up,in Russel’s Arbitration (19th Edn. 194) ‘were fully endorsed 
and accepted and it was held on well-settled judicial consideration that 
the stay of the suit has to be refused as the High Court was in error in 
not exercising, the discretion judicially. The Court further held that in 
absence of any actual submission pursuant to an agreement to that effect 
under section,3 of the Arbitration (Protocol and peuvent) Act, 1937 
there: is no occasion for stay of the suit. 


The principles laid down on the discretionary powers of Court for 
stay of suit or otherwise in respect of matters, covered by arbitration 
clause in the agreement, apply, 4s it appears, on a parity of reasoning to 
domestic arbitration. The parties to an arbitration agreement (vide 
Russel ibid p. 70) can in general insert into it such lawful terms as they 
please, but their freedom of contract is limited by the rule that the 
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i jurisdiction of Court, to entertain dispute cannot be ousted by agreement. 
When matters covered by arbitration agreement aré within the scope of 
the suit the Court to’ prevent manifest injustice leading to its denial and 
on attending ‘circumstances will exércise its jurisdiction in granting or 
refusing stay of suit. - The considerations relevant are the site of evidence 
on issues of fact, í covenience of parties and witnesses; attending expenses, 
bona fides of parties in seeking enforcement or avoidance of arbitration, 
security of claim, enforcement of f judgment and other relevant matters 
for ensuring a fair trial. 


In this connection it is necessary to consider the Jeon in Natraj 
Studios v. Navrang Studios & Anr., AIR 1981 SC 537, where the Court 
considered section 40 of the Arbitration Act, 1940 (which provides that a ` 
Small Causes Court shall have no jurisdiction, over any arbitration 
proceeding or any application arising therefrom save one under section 21) 
vis-a-vis section 34. By an amendment in Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947 with effect from 1.2.73, a licensee 
is deemed to be a tenant while section 28 gives exclusive jurigdiction toa 
Court of Small Causes ‘to try any suit between a landlord and tenant 
relating to recovery of rent or possession. 


In this case Navrang Studios under an‘‘agreement with arbitration: 
clause dated 28.3.70 granted to Natraj Studios leave and license of two 
studios with equipments, , extended from time to time lastly on 5.11.72 for 
11 months from 1.1.73. The agreement was.in force on 1. 2.13 when the 
aforesaid amendment came into effect whereby a licensee on that date was 
deeined to be a tenant in “respect of the premises in its occupation so 
long ` as, ‘licensee ‘and 80 to the protection agisnt eviction as provided 
in the Bombay Rent ‘Act. Navrang Studios revoked the leave and license 
on 28.4.79 whereupon Natraj Studios filed a suit in the Court of Small > 
Causes for a declaration that it was a monthly tenant of the two studios 
with equipments, “to which Navrang , Studios filed a written statement. 
On 4.8.79 Natraj Studios filed an application i in the Bombay High ‘Court 
under section 33 for declaration that arbitration clause was invalid and 
inoperative. The application was dismissed on 12.11.79 by single Judge 
on ground that he had no jurisdiction to ,determine the alleged rights. 
On 21.1.80 Navrang Studios filed an application under section 8 for 

_ appointment of the second ‘respondent as the sole arbitrator to decide all 
disputes under thé license in terms of its arbitration clause. The applica- 
tion was allowed by the High Court on 29. 2. 80 while earlier on 28.2.80 the 
Division Bench of the High Court dismissed the appeal by Natraj Studios 

against the order-dated:12.11.79 referred to above as being not maintain- 
able under: section 39. Natraj Studios filed ` two appeals before the Supreme 
Court tho- decision. wherein is now before us. The Supreme Court 
observed :— 
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“The Bombay Rent .Act, is a welfare legislation aimed at the _ 
definite social, objective of protection of tenants against harassment 
by the landlords in various ways. It isa matter of public policy, The 
scheme of the Act shows that the confirment of exclusive jurisdiction 
on certain Courts is pursuant to the social objective at which the 

‘legislation aims. Public policy requires that contracts to the contrary 
which nullify the rights conferred on tenants by the Act cannot be 
permitted. Therefore, public policy requires that parties cannot also. 
be permitted to contract out of the legislative mandate which requires 
„certain kinds of disputes to be settled by special Courts constituted 
by the- Act. Tt follows that arbitration agreement between parties 
whose rights are regulated by the Bombay Rent Act cannot be 
recognised by a Court of law’’. 


The Court noted that exclusive jurisdiction was conferred . on 
Court of Small Causes to try any claim or question arising out of the 
provisions of the Act. Even so jurisdictional facts will have to be decided 
where the proceedings are instituted be it the Court of Small Causes or 
ordinary Civil Court. “If jurisdictional question is decided in favour of 
the Court of exclusive jurisdiction the suit or proceeding before the 
ordinary Civil Court must cease to the extent its jurisdiction is ousted”. 


The Supreme Court held that both by reason of section 28 and of 
the broader considerations of public policy the Court of Small Causes 
has and the Arbitrator has not the jurisdiction to decide the question 
whether the respondent-licensor-landlord is entitled to seek possession 
of the two studios. The Court found that Navrang studios had filed 
written statement in the declaratory suit while no application under 
section 34 was filed. To the contention that section 40 was a-bar to such 
application, the Court observed that an application under section 34 
is not an arbitration proceeding nor an application arising thereout, 
The jurisdiction under section 34 may be exercised by the judicial 
authority before which the proceedings are pending and not by the 
Court which‘has jurisdiction over arbitration proceedings. The Supreme 
Court in the premises allowed both the appeals filed by Natraj Studios 
and declared the arbitration clause in the agreement dated 28. 3. 70 
to be inoperative. i 


This decision lays down the scope and import of section 40 with 
particular reference to Court of Small Causes and its power under 
section 34. At the same time the Court declared the unenforceability 
of arbitration clause in an agreement when a particular Court is invested 
with the jurisdiction to decide dispute covered by arbitration clause or 
such clause is opposed to the declared public policy at which the 
legislation aims. 


Problem of Trial of Non-LP.C. Offence Along 
with A Offence in Session 


i A. N, SAHA 


To quote a legal report from Statesman dated August 12, 1982: 
Safidullah, son of...... was imprisoned by Mr..:...., Judge, City Sessions 
Court, Calcutta under section 302, I. P. C. for murdering...... with his rifle. 
The accused S was also sentenced to three years R. I. under section 27 of 
the Arms Act for possessing his father’s firearms. 


Can a Sessions Judge while trying an offence under I. P. C. triable 
exclusively by a Sessions Court at the same time try an accused for having 
committed an offence not punishable by I. P. C. but ‘some other statute 
when the offence is punishable by seven years or less than seven years 
imprisonment ? The problem may better be formulated as follows: Can 
a non—I. P. C. offence punishable with seven years or less.than seven 


years imprisonment be tried with any I. P.C, offence in a Court of 
Sessions ? 


Turning to section 228, Cr. P. C; it may be found that a Sessions 
Court isto frame charge in writing when the offence is exclusively triable 
by him—when the offence is not so triable, he is to frame a charge and 
transfer the case to C.J M. orany other J. M. The word exclusively 
in section 228(1), Cr. P. C. is significant. Let us now look to section 26, 
Cr. P.C. Itlays down in sub-section (1) any offence under I. P. C. may 
be tried by a Court of Sessions. The significant word “any” leads one to 
conclude that the fact that ina case committed to the sessions, the Sessions 
judge adds a charge of an offence under J. P. C. triable exclusively by a 
Magistrate does not affect the jurisdiction of the Sessions Judge to try it. 


“But what would be the conclusion if along with an I. P. C. offence 
exclusively triable bya Court of Sessions the accused is sought to be 
charged for having committed an offence punishable under any other law 
(e. g. Arms Act), the maximum punishment of which is seven years or less 
than seven years imprisonment ? In this perspective section 26(b), 
Cr. P. C. seems pertinent. It reads :— 


Subject to other pro visions of the Code any sae under any other _ 
law shall when any Court is mentioned in this behalf in such law, be tried by 
such court and when no court is mentioned, may be tried by (i} the High 
Court or (ii) other court by which such offence is shown in the first schedule 
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to be triable. List II of the first schedule to the Code of Criminal 
Procedure leaves no room for the doubt that when the offence is under 
any law other than.I. P. C., it is triable by the Court of Sessions only 
when the offence is punishable at least by more than seven.. years 
imprisonment. The jurisdiction of the sessions court cannot reach the 
offence when it is punishable by seven years or less than’ seven year 
imprisonment. - `, s 


id 
So, if while trying an offence punishable under ‘the I. P.C. e. 8» 
murder the accused is also found to have committed an offence under 
any other law e. g., Arms Act or Cattle Trespass Act, the offence being - 
punishable by seven years imprisonment or less, no matter whether the’ 
offences are connected together so asto form the same transaction, it is 
doubtful if the Sessions Court can try the latter offence. - 


Section 220, Cr. P. C. is no answet to our problem, because if the 
offence is auch that a Court connot legally try it, the question of joining 
the charge in respect of the “without jurisdiction offence” with the 
charge in respect of “within jurisdiction offence” cannot arise. Section 220, : 
Cr. P. C. contemplates a situation where both the charges to’ be joined 
are triable by the Court joining the charges. Ba aes 


There is no scope for presuming . that a Court of Sessions “more 
experienced: should be allowed to try non—I. P. C. offence punishable by 
jmprisonment for seven years or less than seven years., for it is well- 
settled that jurisdiction of criminal court to .try. a particular offence is 
statutory. Assumption of jurisdiction under ‘the inherent power is an 
utopian concept. l . 4 é 

` ` The. words “subject to other provisions of this Code” occurring in 
the beginning of sec. 26, Cr. P. C. do not appear to resolve the problem. 
The words mean that sec. 26 and the first schedule cannot be read in 
isolation but along with other provisions of the Code. Thus, Sessions 
Court cannot take cognisance unless-the case is committed under section : 
209 Cr. P. C. If relying upon the words “subject to the other provisions 
of the Code” one is allowed to build up the argument thata Sessions’ 
Court can try a-non-I. P. C. offence punishable by only seven years 
imprisonment or less, the whole sec. 26(b) which’ corresponds, to sec. 29 
of the Cr. P. C., 1898 would be a dead letter. Sec. 220, Cr. P. C. per- 
mitting joinder of charges does not admit of :such-an interpretation. The. 
U. P; Private Forests Act prescribed the Courtof, Magistrate; Second Class 
or Third Class as the forum for trial-of offence under that Act. .Relying 
upon the words “subject to the other provisions of the Code” in. sec. 29 
of the old Cr. P. C. it was sought to be argued in State of U. P. 
v. Sabir Ali, AIR 1964 SC 1673 that such offence could be tried by - 
Magistrate of the fiirst class in view of the general power of the Magistrate 
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in Sch. III of the old Code. Supreme Court negatived the contention as 
such an interpretation would- have Fendered sec. 29 of the old Code 
tedundant and ineffective: In the same line stands the decision Sonelal 
v. State of M. P., 1972 MPLJ 7163. 


But the splitting of. the trial in respect of non-l. P. C. offence 
punishable by seven years imprisonment or less, such non-I. P. C. offence 
, atising out of the same transaction is fraught with diverse problems. 
First, there is the possibility of conflicing judgments. Second, gross 
delay i in disposal of the non-I. P. C. offence—e¢ase is also likely to occur, 
if the Magistrate to whom non-I. P. C.—sevén or less than seven. years 
punishable offence has been sent for trial stays the trial pending disposal 
of the sessions case which may take a long time for’ disposal in the 
Hon’ble Court in appeal against the decision of the Sessions Court. 


This calls for a deeper probe into the question and the necessity 
to consider the propriety of amendmdnt. of sec. 26(b), Cr. P. C., if 
need be. 


“Subsidence” - Its Legal isiplicationé 
l ` R. L. Sinha, LL.M. 


A tort is committed by one who so uses his own land as to deprive 
his neighbour.of the subjacent or -adjacent support of mineral matter 
necessary to retain his land in its natural and unencumbered state 
— Backhouse v. Bonomi, (1861) 9 HLC 503. 


There is no difference in law between the right of subjacent or 
ventical and the right of adjacent or lateral support. To maintain an 
action for disturbance of. the right of support, some appreciable 
subsidence must have occurred or, if an injunction is claimed, some 
irrepareble damage must be threatened. Each fresh subsidence presents a 
new cause of action. 


In the interesting case of Manlay v. Burn, cepeiied in (1906)2 KB121 
` before the Court of Appeal in England, the defendant Colliery Company 
contended that the subsidence had been caused. by previous workings for 
whicl they were not responsible, that even if their working had contributed 
to the subsidence, they mere not liable unless it could be shown that even 
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if all seams above had remained unworked or adequately supported, 
subsidence from their working would still have occurred and that their risk 
of liability was not to be increased by virtue of working on land that was 
already honey-combed by the working ‘of a previous lessee. It was held that 
since the defedants so worked that subsidence was caused, which would 
` not otherwise have occurred, they were liable. It was also held that 
since the risk of incurring damage was increased by the condition of the 
workings on'the upper layer it was more than ever incumbent on the 
defendant to provide support.- 


Damages due to depreciation in the value of the land for risk of 
future subsidence, however, can not ‘be recovered, since damage alone 
gives-a right of action [West Leigh Colliery Company v. Tummicliffe & 
Hampson, PRN House of Lords, AC 27}. 


Right of Support of Buildings . 


The position with regard to the right of support of building is 
entirely different from a legal standpoint. It is not a right ‘ex jure 
nature’ because the thing supported does not itself exist in nature. 
The right of support for a building must have its origin in grant, express 
or implied; or prescription that is a 20 years’ user uninturrepted, 
peaceable, open and without deception. This is well-settled by the decision 
of the House of Lords in the leading case of Delton v.’ Angus, reported in 
(1881) 6 Appeal Cases 740 : 46 JP 198 : 30-WR 191 (AL). 

If, however, damage is caused: through subsidence of the land on 
which the building is erected and the -weight of the building has not 
contributed to the subsidence resulting damages, an action willlie against 
the person making excavations which causes subsidence, and damages may 
be obtained for the injury to the land and building. - 


: Subsidence due to Natural Causes 


The law relating to subsidence when the damage i ig caused by natural 
process, came up for consideration before the Coart of Appeal in a recent 
case of Leaky & Ors. v. National Trust, reported in (1980) All ER 17. 
The facts of the case, in brief, areas follows :— 


~ The defendants owned a parcel of land called Burrow Mump, a 
conical hill rising steeply on all sides." The plaintiffs owned houses on 
land abutting Burrow Mump, which was especially steep at this point, 
forming a kind of bank at the back of the houses. Over the years there 


had been a number of slides of the soil, rocksand tree roots on to the land’ ` 


behind the houses and the defendants appreciated the risk caused.to the 
house by such subsidence. Thereafter the Pigia noticed a large crack 
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Kl. 
in the bank and informed the defendants of the grave danger of major 
collapse. The defendants, however, pointed out that the change was 
owing to natural process and that there was no obligation on them to act. 
Later there was.large fall of the bank, resulting in severe damages to 
building on the plaintiffs’ land. It will be ‘seen, that the defendants did 
nothing to encourage the disaster, they merely failed to do enough to abate 
the danger which had occurred through accidental natural causes. Inspite 
of this the Court of Appeal held that: the defendants were liable for 
damage. The Appeal. Court recognised ‘an occupier’s duty as one of 
more positive in character than merely abstaining from creating or adding 
to a source of danger or annoyance. The Appeal Court followed the 
decision in Sedliegh Denfieldy. O. Callagon, reported in (1940) All ER 349 
(HE). In that case a landowoer was held liable when he knew of 
“a nuisance caused by a trespasser and had failed and neglected to take 
steps promptly and effectively-for its abatement. The Court did not find 
any valid distinction, in this case, between a trespasser’s act and an act of 
nature, nor the Court agreed to'distinguish this case with that in Goldman 
v. Hergraye; (1966) All ER 989 at pages 995-96 (PC) where a large redgum 
tree on the defendant’s land had caught fire after being struck by lightning. 
The defendant, though he cleared the surrounding land, cut down the tree 
and sowed it into sections, but did not douse the smouldering sections with 
water as he could have easily; done. Instead, he chose to allow the fire 
to burn itself out. A strong wind blew up which fanned the flame on to 
the neighbouring land. : 

The kinds of questions relevant in -determining occupier’s liability 
were considered by Megaw, L. J. and he considered the following 
questions to be relevant :— 

(a) What, so far as can reasonably be foreseen, are the chances 
that ae unig wana will- REE R or that any damage will be 
PE ?. f 

(b) Isit practicable to. ‘prevent. or to-- minimise, the happening 

ae of any danger ?.: ; 


(0). Tf it is practicable, how simple. and how difficult are the 
. ‘measures which, could be taken, ‘how much and how lengthy is the 
“a -worka involved and what-i is the probable cost of such works ? 


~ It follows from the” foregoing that an. occupier would i liable for 
‘damages to neighbours- even of such’ ‘subsidence is caused from natural 
causes provided, however,.when the occupier had direct knowledge of the 
7. Impending- danger or when the law- in the circumstances would impute 
-. knowledge to the occupier-and that abatement of the threatened danger 
_. was wain powers of the: ak LA i 
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“Any other steps in tke proceedings” in 
section 34-Import and significance 


Salil Kumar Datta 
(Sr. Advocate) 


The import of the words “before taking any other steps in the 
proceedings” in section 34 of the Arbitration Act, 1940 has been a field 
of conflict of opinions frequent in litigation relating to arbitration. The 
Courts have not been uniform in their interpretation of the provision 
referred to above as to what would constitute taking any other steps other 
than filing written statement as to take the dispute out of the ambit 
of arbitration leading to an uncertainty as to the legal position. In this 
context the decision of the Supreme Court in Food Corporation of India 
v. Yadav Engineer & Contractor, AIR 1982 SC 1302 isa landmark in 
settling by an unanimous judgment in a three Judge bench the prevailing 
controversy enunciating on earlier authorities the import and significance 
of the above provision of section 34. 


The Court noted that the Arbitration Act carves out an exception 
to the general rule which provides for resolution of civil disputes in Civil 
Courts. Parties, though not under any legal obligation but to avoid 
protracted and dilatory legal process, may by agreement choose a legal 
forum outside municipal Courts uninhibited by intricate rules of evidence 
and procedure for resolution of their disputes—commercial and other 
Civil—at national or international level through arbitration which has been 
given legal recognition by making such agreement enforceable in law. If 
a party to the agreement in violation of the provision for arbitration 
Tushes to Court, the Court on the motion of the other party made expedi- 
tiously will hold the parties to their bargain if requisite conditions under 
section 34 are satisfied by staying suit or proceeding before it which is 
the negative way of enforcing the arbitration agreement for resolution of 
the dispute. 


Section 34 is in following terms :— 


“Where any party to an arbitration agreement or any person 
claiming under him commences any legal proceedings against any 
other party to the agreement or any person claiming under him in ` 
respect of any matter agreed to be referred, any party to such legal 
proceedings may, at any time before filing a written statement or 


\ 
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taking any other steps in the proceedings, apply to the judicial 
authority before which the proceedings are pending, to stay the 
proceedings ; and if satisfied that there is no sufficient reason why the 
matter should not be referred in accordance with the arbitration 
agreement and that the applicant was, at the time when the 
Proceedings were commenced, and still remains ready and willing to 
do all things necessary to the proper conduct of the arbitration, such 
authority may make an order staying the proceedings”. 


The Court in interpreting section 34 observed that “filing written 
statement” means specifically filing an answer on merits to the plaint filed 
by the plaintiff. The specific word 15 followed by general words ‘‘taking 
any other steps in the proceedings”. It 15 observed :— 


“The principle of ejusdem generis must help in finding out the 
import of the general words because it is a well-established rule in the 
construction of statutes that general terms following particular ones 
apply to such persons or things as are ejusdem generis with these 
comprehended in the language of the Legislature ..” 


Filing of written statement, it was held, is indicative of the unequivocal 
intention of the party sued to give up the benefit of arbitration agreement 
and thus to abide with the decision of the Court. “Any other step” 
accordingly must 'be indicative of the unequivocal intention to proceed 
with the suit and to give up the right to have the dispute resolved by 
arbitration. The Court accordingly laid down :— 


“Each and every step ‘taken in the proceedings cannot come in 
the way of the party seeking to enforce the arbitration agreement by 
obtaining stay of proceedings but the step taken by the party must be 
such step as would clearly and unmistakably indicate an intention on 
the part of such party to give up the benefit of arbitration agreement 
and to acquiesce in the proceedings commenced against the party 
and to get the dispute resolved by the Court. A step taken in the 
suit which would disentitle the party from obtaining stay of proceeding 
must be such step as would display an unequivocal intention to 

"proceed with the suit and to abandon the benefit of arbitration 
agreement or the right to get the dispute resolved by arbitration.” 


The Court here was concerned with a case in which an application 
for interim order hike appointment of Receiver or ex parte order of 
l injunction mandatory or prohibitory. and contest in respect thereof was 
in issue. The controversy was whether such contest would amount to a 
disclosure of an unequivocal intention to proceed with the suit and -give 
up.the benefit of arbitration agreement. The plaintif, a contractor, sued 
the Food Corporation of -India for a declaration that a contract of 
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handling and transportation of goods was subsisting 6n date of suit and 
restraining the Corporation and its agents from committing breach of the 
same by handing over the work to some one other than the plaintiff. 
The plaintiff-took out a- “notice. of motion for an interim injunction 
restraining the defendants from committing breach” of contract and 
interfering with be plaintiff- in his’ work of „handling: and transporting ` 
goods during the pendency of the suit. The defendant on` the day fixed - 
filed an application inviting the Court’s attention to the provision for 
“arbitration in respect of the disputes under the contract, pleading further 
that the Corporation desired the dispute to be settled "by arbitration. 
and was fully ready and willing to go to -arbitration and the suit should 
accordingly be stayed. The trial court held that filing reply to the notice 
of motion for interim injunction wes not a step taken in arbitration | 
z proceeding and relying on the decision io Sansar Chand v. State of 
Madhya Pradesh, AIR 1961 MP 322 granted stay of further proceeding 
. inthe suit. The decision was affirmed on appeal but the High Court in- 
` revision held that an application for filing a reply to a notice of motion. 
for injunction is a step taken in the proceeding disentitling the party 
from invoking the arbitration clause. An additional reason, “not pleaded 
nor borne out by records, was held to be absence of the Corporation’s . 
pleading about its readiness for arbitration and the stay was accordingly | 
vacated, “a- view overruled by tne Supreme Court in the present gpmapa 
by special leave. ` : 


-The Supreme Court observed that the connotation to the expression 
“taking any other step in the proceedings” in view of the inequity and 
Rardin involved by ex parte orders 


-must be given a narrow meaning in that stepa must be taken 
in the main proceeding of the suit and it. must-be such ‘step as would- 
clearly and unambiguously manifest the intention to waive the benefit. 
of arbitration agreement and to acquiesce. in the proceedings: ` “Such - 

_ interlocutory proceeding stand independent and aloof of the main 
: dispute -between the parties ‘involved: ‘in the suit :.... taking any. other 
„Steps: in the ‘proceedings ` must: be “confined” to- ‘taking. steps in the. 
proceedings for resolution of substantial - disputes ™ -qn the’ suit. < > a 
Appearing and contesting interlocutory. applications” by. -seeking either ` == 

~ variation- thereof or “modification = thereof. cannot be said to be 
displaying. an unambiguous intention” to” NGADI Ga in. the Suit and to. 23 
waive the benefit of arbitration. agreement. aka ee 


bi a 
ae = 


"The Court’ thereafter: made a siirvey “of= ‘conflicting views: of - the 
> High Courts relating to the controversy. The Bombay. -practice of entering 
F into the proceedings under protest: was deprecated as- “such steps amounts. 
-to adding something byat unauthorised into the: -Provisions of the | 
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. Statute not intended and the decision in Nuruddin v. Abu Ahmed, AIR 
` 1950 Bombay 127 deprecating-the practice was approved. 


_ In the decision in Subal Chandra v. Md. Ibrahim, AIR 1943 Calcutta 
484 it was held relying on English ° authorities that there must be such 
act as would indicate that the party is acquiescing in the method adopted 
by the other side of having the dispute decided by the Court. In- the 
facts of the case it was held to be so as when the party obtained directions 
for filing affidavit and for inspection of documents he could not have, as 
his affidavit also indicated, in his mind the arbitration clause or the 
import thereof, a view not accepted by the Supreme Court. In Amritraj 
“iv. Golecha Financiers, AIR 1966 Calcutta 315 the Court held that filing 
an affidavit-in-opposition to an application under Order 12, Rule 6, 
C. P. Ç (judgment on admission): or Chapter XIIIA O. S. Rules 
(summary procedure in suit) and application for time for the purpose for 
filing written statement all indicate an intention to submit to Court’s 
jurisdiction. It was also held-that interlocutory procéeding is a proceeding 
in the suit itself and any step taken in the proceeding is a step taken in 
the suit—a view also not accepted by the Supreme Court. 


In Biswanath v. Oriental Engineering Co. P. Ltd, AIR 1975 
Calcutta 222, the steps to circumscribe the injunction were held as not 
amounting to taking steps in aid of the suit nor as indicating any intention 
to submit to the jurisdiction of Court: Similar view was taken in Arjun 
-v. Baidya, AIR 1980 Calcutta 354, in both cases following State of Uttar 
Pradesh v. Janki, AIR 1973 SC 2071 wherein time for filing written 
statement was accepted as a step in the proceeding. 


Following the earlier decision of the-Calcutta High Court it was 
held in Gannu Rao v, Thiagaraja, AIR 1949 Madras 582, in a suit for. 
dissolution of partnership and accounts, an ex parte injunction was 
obtained restraining operation of banking accounts and the defendant on 
appearance while praying for time to file. counter affidavit conceded to 
. certain modifications of the interim order..-The Court held ,that in the 
circumstances the defendant's application for stay of suit was untenable. 
In Bortes S- À. v. Astrouic. Companies, -AIR 1970 Madras 323, where the 
- defendant obtained a vacation of the interim order on furnishing on his 
own offer a security-it was held that. he took step i in the proceedings 
. within the meaning. of section. 34: 


z “A survey of the decisions: cited : above: “clearly indicates that what 
J constitites a step in the proceedings depends” on the facts of each case. 
`- : Even so, as-laid down in-the last case-cited. „above, the primary considera- 
` tion refusing arbitration i is-that step taken by the-party seeking to enforce 
“arbitration must.be such as would display an- unequivocal intention to 
proceed with the suit and acquiescence in the method of resolution of 
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the dispute through the suit instituted by the other party and consequent 
waiver of the right to refer to arbitration. While application for time to 
file written statement on service of plaint, or for inspection of documents, 
or for modification of interim order on terms offered by the defendant or 
asking for security of costs against the plaintiff may constitute a step in 
the suit disentitling arbitration, mere contesting an application for interim 
injlinction without anything more or for time for opposition simpliciter 
in similar situation would not constitute such a step to disentitle a party 
to an order under section 34. Asa corollary it appeats that compliance 
with the terms of variation of an interim order made by the Court, not 
on concession or offer by the party seeking arbitration, will not 
amount fo a step in the suit or proceeding but the position may be 
otherwise where such party on its prayer, or concession obtains 
any benefit or advantage in the order of the Court varying or modifying 
its earlier order, an aspect not considered by the Supreme Court as not 
necessary in the appeal. 
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- [ CONSTITUTIONAL ‘WRIT JURISDICTION ] 

| _ Before Mr. Justice Ganendra Narayan Ray ` 
a o Decision: September 24, 1980 _ 

Sk. Manuwar Ali . Ng e ee Petitioner 

a . ~- Versus - 

' State of West Bengal & Ors. |... Respondents* | 


West Bengal Land Reforms Act, 1955 (10 of 1956); Sec. 14T— 
Statutory obligation of raiyat to furnish Return in Form 7A—Determination 
of ceiling area under section 14M—Determination of irrigated area under 


section 14N by prescribed authority—Procedure to be followed by Revenue 
Officer exercising powers under section 147. 


It appears that.there has not been a proper determination of the family 
celing area of the petitioner by the Revenue Officer. There is ample justifi- 
cation for ` the petitioner being aggrieved by the impugned order of adjudi- 
cation.. The petitioner is justified in contending as a legal proposition that if 
the prescribed authority has determined the hature of the lands, namely, as 
to whether the land ts irrigated or non-irrigated land, such determination is 
to be accepted by the Revenue Officer. The petitioner is also right in his 
contention that the lands which do not belong to the petitioner and/or the 
lands which were transferred before August 7, 1969 cannot.be taken into 
account for the purpose of determination of the family ceiling area. In that 
context, the Revenue Officer should also consider whether the Wakf in 
question is in the nature of a public Wakf or not. < l 
S. P. Roychoudhury'and Gouri Sankar, Dey 
Amar Nath Banerjee and Mrs. Kanika Banerjee .-....for Respondents 

The judgment of -the Court was as follows :— . 

This Rule is directed against an adjudication made under section 14T 
of the West Bengal, Land Reforms Act in Case No. S.M.I. 15 of 1976. 
The petitioner “contends that the petitioner ‘filed a return in Form 
No. 7A forthe purpose of exercising his option for retention of family 
ceiling land under the provisions of the Land Reforms Act and 
according to the petitioner all the lands intended to be retained by the 
petitioner can be lawfully retained by the petitioner. The petitioner 


*Civil Rule No, 12951 (W) of 1976. 
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contends that a part of the lands of the petitioner was situated in the 

irrigated area and the other part was not in. the irrigated area and the 

prescribed authority has to make a determination-as to what are the lands 

that fall within the irrigated area. But the Revenue Officer in disposing 

of the said case considered the said lands as irrigated lands. Itis also 

contended by the petitioner that in computing the ceiling area, the ` 
Revenue Officer took into consideration some lands which were trans- 

ferred by the petitioner prior to August 7, 1969. Some lands belonging 

to a Wakf Estate which isa public trust, was also taken into consi- 

deration by the Revenue Officer for the purpose of determining the famıly 

ceiling land. The petitioner has also contended that for good reasons 

the petitioner prayed foran adjournment on the date fixed for hearing 

but unjustly such prayer for adjournment was refused and the matter 

was disposed of ex parte and the Revenue Officer committed the aforesaid 
errors in deciding the family ceiling land of the petitioner.: An affidavit- 

in-opposition has been filed on behalf of the State and a reply has also. 
been filed by the petitioner. 

: -2. Considering the facts and circumstances of the case as made 
in the petition and also the affidavits and also hearing the submissions 
of the learned Counsel appearing for the parties it appears that there 
has not been proper determination of the family ceiling land of the 
‘petitioner and there is justification for the petitioner being aggrieved 
‘by the impugned order of adjudication. As it appears to me that the case 
would be reheard after giving the petitioner an opportunity of being 
heard, I do not intend to express any view on the contentions made by 
the petitioner on the factual aspects of the matter but the petitioner is 
justified in contending as a legal proposition that if the prescribed 
authority -has determined the nature of the lands, namely, as to whether 
the lands are irrigated or non-irrigated lands such determination has 
got to be accepted by the Revenue ‘Officer and the petitioner is also 
justified in his contention that the lands which do not belong to the 
petitioner and/or the lands which were transferred before August 7, 
1969 cannot be taken into account for the purpose of determination of 
the family ceiling land. In this context, the Revenue Officer should 
also consider whether the Wakf in question was in the nature of public 
Wakf or not. i 

In the aforesaid circumstances, the impugned adjudication which 
is made as Annexure “X” to the Supplementary Affidavit is quashed and 
the Revenue Officer is directed. to decide afresh the said proceeding 
after giving the petitioner a reasonable opportunity of being heard. The 
Rule is disposed of accordingly. There will be no order as to costs. 

P. R. : - 4 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Bimalendra Nath Maitra 
Decision :, March 9, 1982 


-Nilima Rani Nanda ; T an Petitioner 
x Versus - 
Rajeswar Pahari. > TE: MOOO akis Opposite Party* 


West Bengal Restoration of Alienated Land Act (23 of 1973), 
Sec. 3—Act to override all other laws—Exception being evacuee property 
under sec. 3 of the W. B. Evacuee Property Act, 1951—Effect—How 
jurisdiction of Civil Court is ousted ?—No substantive application made for 
setting aside restoration order of Special Officer—Munsif has no jurisdiction 
to pass the impugned order — —Interpretation. 


Section 3 of the West Bengal Réstoration of Alienated Land Act, 1973 | 
< provides that the provisions of the said Act shall have the overriding effect 
over all other laws for the time being in force except in respect of the land, 
which is an evacuee property. under section 3 ‘of the West Bengal Evacuee 
Property Act of 1951. That being the position, the property in dispute, being 
not an evacuee “property within the meaning to the Proviso to section 3 
of the Act of 1973, the trial court went beyond its jurisdiction in making the 
impugned order. 


‘Cases referred to :— 


(1) Nagubai Ammal y. B. Shama Rao, AIR 1956 SC 593 - 

(2) Secretary of State.v. Musk, 44 CWN 709 (PC) 

(. 3) Dhulabhai y. State KA Madhya Pradesh, AIR 1969 SC 78 
Biman Kanti Bose . , e aa for Petitioner 
Gopal Chandra Mukherjee 4 . us eds for Opposite Party 


The judgment of the Court was as follows :— 


Defendant is the petitioner. She filed the present Miscellaneous 

\ Case under section 47 read with section 151 of the Code of Civil 
Procedure. Her case is, that the plaintiff-opposite-party instituted the 
Title Suit No. 126 of 1974 against her for declaration that the Kobala 
regarding the disputed property dated 4th September, 1968- and the Deed 
of Agreement No. 12426 executed between them, constituted a loan 
transaction’ within the meaning. of the provisions of the Bengal Money 
Lenders: Act. The suit was decreed ex parte against her. She filed an 
application under Order 9, Rule 13 of the Code. But it was dismissed 
for default. She filed an application under section 151 of the Code and 
that too was dismissed. Her allegation is that when the aforesaid 
proceedings ‘were pending, the opposite party filed an application under 
section 4 of-the West Bengal Restoration of Alienated Land Act, 1973. 


*Civil.Revision Case No. 3539 of 1980. 
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The Special Officer, Minakha, allowed that prayer and granted ten 
instalments of Rs. 220/- each. Against that order, the opposite party 
preferred an appeal which was dismissed on the 13th April, 1978 by the 
Competent Authority. In such circumstances, the petitioner contended 
that the ex parte decree passed in the Title Suit No. 126 of 1974 was 
inexecutable in Law'and not binding on her. 


2. The prayer was opposed by the opposite party. The defence was 
that the Special Officer acted beyond his limits and as such, he had no 
power to pass such an illegal order which was not binding on him. 


3. The learned Munsif considered the arguments advanced by the 
parties and stated that he Had jurisdiction to consider the matter. The 
Special Officer acted illegally in allowing such prayer. Hence accepting 
the opposite party’s objection he held that the order passed by the 
Special Officer, Minakha, was without jurisdiction and the same was not 
binding on the opposite party. This Miscellaneous Case was therefore 
dismissed and the order passed by the Special Officer was set aside. He 
stated that, in that view of the matter, the execution case instituted by the 
opposite party could be proceeded with. He passed such direction that 
gave rise to the present revisional application. : 


4. It has been contended on behalf of the petitioner that the - 
opposite party moved two tribunals. The prayer under section 4 of the 
West Bengal Restoration of Alienated Land Act was filed by the opposite- 
party with regard to the disputed transaction. The Title Suit was filed 
onthe 16th April. 1974 and the ex parte decree was passed on the 
4th September, 1974, The prayer under section 4 of the West Bengal 
Restoration of Alienated Land Act was allowed by the Special Officer on 
the 31st December, 1975. Section 3 of the Act has overriding effect and 
hence the Special Officer has exclusive jurisdiction to deal with the matter. 
The learned Munsif was, therefore, not competent to entertain the Title 
- Suit No. 126 of 1974. Reference has been made to the case of (1) Nagubai 
Ammal v. B. Shama Rao, in AIR 1956 SC 593 at pages 601 and 602 to 
show that a person cannot approbate and reprobate at the same time. The 
order passed by the learned Munsif, is, therefore, without jurisdiction. 


5. It has been contended on behalf of the opposite party that the 
question of jurisdiction of the Civil Court in this respect is well-settled 
after the decision of Lord Thankerton in the well-known observation of 
the Judicial Committee in the case of (2) Secretary of State v. Musk, in 
44 CWN 709 (PC). This case was followed by Hidyatulla, CJ. in the 
case of (3) Dhulabhai v. State of Madhya Pradesh, in AIR 1969 SC 78, 
where seven categories have been specified to show how the jurisdiction 
of the Civil Court 1s excluded, where the statute gives a finality to the 
orders of the Special Tribunal and there is an allegation that the 
provisions of the particular Act have been complied with on the Statutory 
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Tribunal had. not acted in conformity with the fundamental principles 
of judicial procedure. If there is an express provision in a particular 
Act, there also the jurisdiction of the ‘Civil Court will be excluded. Since 
it was a loan transaction and not an out and out sale, the jurisdiction of 
the learned Munsif was not excluded. That Court was quite competent 
- to entertain the suit, according to the’ provisions. of the Bengal Money 
Lenders Act. Hence, the learned Munsif passed a correct order. 


6. The first stage in the order is that there was no substantive 
application by the opposite party to set aside the order passed by the 
Special Officer. Unless such prayer was made, the learned Munsif had 
no jurisdiction to pass such an order. On this ground alone, this 
revisional application must be allowed. | 


_'7. It is common ground that the opposite party filed an application 
under section 4 of the West Bengal Restoration of Alienated Land Act, 
1973. The prayer was allowed by the Special Officer and ten instalments 
were granted. Against that order, an appeal was preferred and it 
was dismissed on the 13th April, 1978, by the competent authority. 
Section 3 of the West Bengal Restoration Alienated Land Act, 1973, says 
that the provisions of the Act shall have oveiriding effect except with 
respect to any land, which is an evacuee property under section 3 of the 
West Bengal Evacuee Property Act, 1951. The disputed property is not 
an evacuee property within the meaning of the Proviso to section 3 of 
this Act of 1973. The order passed by the learned: Munsif is without 
jurisdiction, as stated before and hence, it is unnecessary to dilate any 
further on the other arguments advanced by the parties. The Miscella- 
neous Case is thus allowed. ‘It is thus held that the execution case 
cannot be proceeded with. ae 

-- The Rule is made absolute and the impugned order is set aside in the 
manner indicated above: There will be no order as to costs. 


ONG $. 


_ [CONSTITUTIONAL WRIT JURISDICTION ] 
. Before Mr. Justice Bankim.Chandra Ray 
eo "` Decision’: June 4, 1982 
Biswajit Bhattacharya & Ors. .  ..++.-Petitioners 
ee | Versus 
ie Cajcutta University & Ors. i, Respondents* 


.. Calcutta University (Temporary Supersession) Act (W. B. Act 7 of 
1978), Sec. 4A—Consequences of supersession of Calcutta University Act 
of 1966—Barring a few, statutory’ authorities established under Statutes and 
Ordinances cease ,to function since the date of coming into force -of the 


*Inre: Biswajit Bhattacharya & Ors. 
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1978 Act—Powers, duties and functions of such statutory authorities are to be, 
exercised or performed by the Calcatta University Council—Council is alone 
competent to frame regulations—Empowered to appoint Sub- committee— 
Power to frame regulations for admission of students to LL. B. Course of 
Studies has not been delegated to the concerned Sub-committee— Whether 
revised Regulations as framed by the Sub-committee are unauthorised and if 

_ 80, Whether such-regulations have any legal ¢ffect ?—Council’s resolution at a 
meeting adopting such regulations—Resolutions passed not in the prescribed 
manner—Effect thereof—Such resolution is unenforceable. 


Calcutta University Act (W. B. Act 2 of 1966), Sec. 54—Fonctions of 
statutory authorities and prescribed procedure to be followed for imple- 
menting objects of the Act—Scope—Interpretation. : 


Constitution of India—Art. 226—Circumstances where Court ought to 
interfere for giving relief to persons aggrieved and for setting aside wrongful 
misdeeds of statutory authority done i in colourable exercise of its powers. 


Several students of the Surendra Nath Law College and the Calcutta 
Girls’ Law College have challenged the legality and validity of the revised 
Regulations for admission of students to the LL. B. Course of Studies as 
framed by the Calcutta University Council on 31.8.1979 and on 7.12.1979. 


HELD: Under section 4 of the Calcutta University (Temporary 
Supersession) Act, 1978, the Calcutta University Council has the exclusive 
authority to frame regulations including regulations for admission of students ` 
to LL.B. Courses. The impugned revised Regulations as prepared and 
subsequently redrafted by a Sub-committee of the Post-Graduate Studies in 
Law pursuant to the directions of the Calcutta University Council at Its 
meeting held on August 31, 1979 having been not placed before the Calcutta 
University Council and the same having not been approved by the said 
Council, cannot be regarded as valid regulations framed under section 4 of 
the said 1978 Act read with section 54 of the Calcutta University Act of 
1966. The said regulations, therefore, cannot be enforced and on the basis 
of such draft regulations, the petitioners who have been duly admitted to 
the LL.B. Course of Studies and have duly prosecuted the Course of Studies 
for the prescribed period should not be prevented from filling up the requisite 
forms and also from depositing the necessary examination fees for appearing 
at the ensuing LL.B. Examinations to be held in June, 1982. The University 
authorities cannot, in any circumstances, withhold the issuance of the admit 
cards to the petitioners and also to others who have been duly admitted in 
the different Law Colleges and “similarly have prosecuted the course of 
studies for the purpose of appearing at the Preliminary LL.B. Examination. 


Tt has been contended on behalf of the University of Calcutta that the 
Calcutta University Council is competent to consider any draft resolution 


whether it comes from a legitimate body or from any other source and as 
= 4 J a 
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Soon as the Council afier considering the draft of the said resolution approves 
‘Wt, it becomes'a valid and effective regulation under section 54 of the 
‘Calcutta University Act of 1966. This submission is not sustainable in 
Jaw ‘in. view of section 4(b) ‘of the Calcutta Univérsity (Temporary 
Supersession) Act of 1978. The Calcutta University. Council has no doubt 
beén empowered to exercise all powers formally exercised by the appropriate 
authorities under ‘the Calcutta University Act of 1966 and all other 
authorities established by the Statutes. Oridinances and Regulations framed 
under the said Act in so far as they are not in conflict with the provisions of 
the Act of 1978. This- submission cannot be sustained for two reasons. 
Firstly, the impugned draft regulations for admission of students to LL.B. 
Courses of Studies were prepared by a Sub-committee which was not 
appointed by the Calcutta University Council as required under section 4(d) 
‘of the Act of 1978 with the approval of the Chancellor and secondly, the said 
Sub-committee of the Post-Graduate Studies in Law was not delegated by 
‘the Council any of its powers to make such draft regulations. That being 
so, the draft regulations as prepared by the said Sub-committee cannot be 
taken into consideration by the Calcutta University Council. , Moreover, 
“section 54(1) of the Calcutta University’ Act, 1966 requires that before the 
members of the Council consider the draft regulations, copies thereof are 
To be supplied to the members of the Gouncil at least 3 weeks in advance ° 
of the commencement of the meeting except where the Vice-Chancellor in 
case of emergency directs a shorter notice to be given. Inthe instant: case, 
no such direction had been given by the Vice-Chancellor for giving a shorter 
notice for. holding a meeting of the Council: and there was no compliance of 
this statutory provision of section 54 of the said Act inasmuch as it appears 
that the said draft regulations and ‘syllabi made by the said Sub-committee 
were not duly circulated to the members of the Council 3 weeks ahead of the 
proposed meeting of the Council. Moreover, in none of the meetings of the 
“Council: the requirements of section 54 have been complied with. Therefore, 
the impugned regulations having not been made in the manner prescribed by 
section'54 of the 1966 Act and also the draft regulations having been made by 
a Sub-committee riot duly authorised under the Act and not being appointed 
in the manner prescribed by the Calcutta University ( Temporary Superse* 
ssion) Act, 1978, the draft regulations cannot have. any legal force. This 
contention is totally-devoid of any merit and hence the same is overruled. 


- The expression, “confirmed” merely signifies the correct recording of a 
proceeding. It also means the approval of the proceedings of an earlier 
meeting, which have been correctly recorded. Therefore the contention that 
the confirmation gives a legal force and validity to the Proposed resolution 
which has been confirmed is totally unfounded and cannot be upheld, 


It has been submitted that unlike the statutory authorities as specified 
in section 18. of the Calcutta-University Act, 1966, the Calcutta University 
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-Council is an independent authority which has been brought into existence 
by the Calcutta University (Temporary Supersession) Act of 1978 and 
section 4(d) of the said Act has conferred upon the Calcutta University 
Council all the functions of the Senate, the Syndicate etc. and all other 
authorities established under the Statutes, Ordinances and Regulations made 
-under the Calcutta University Act of 1966. As the members of the Council 
had not been impleaded as parties in the instant writ application, the 
application is not maintainable and the reliefs asked for therein would not 
be available to the petitioners on this writ application. The said submission 
is also not tenable in the facts and circumstances of the case. After the 
enforcement of the Calcutta University (Temporary Supersession) Act, 1978, 
all the authorities of the Calcutta University stood superseded by section 3 
of the said Act and by section 4(d) of the Act, all powers and functions of — 
the statutory authorities such as the Senate, etc. have been vested in the 
` Calcutta University Council as the sole Pa Pi authority which alone 
is competent to exercise all those powers and functions and can make 
regulations etc. Section 8 of the said Act has also specifically laid down that 
the enforcement of the Act of 1978 does not in any way impair the position 
of the University as a body corporate as provided in section 3 of the Act of 
1966. This clearly means that the Calcutta University inspite of the.coming 
into force by the Act of 1978, will remain in existence as a body corporate 
as laid down in section 3 of the Act of 1966. That being the legal position 
__ the resolutions which were passed by the Calcutta University Council and, 
which the Calcutta University has to enforce, can be challenged by the 
petitioners who are undoubtedly the aggrieved persons having their interests 
been prejudicially affected by the said impugned resolutions and the instant 
application cannot be rejected and the petitioners cannot be denied the 
reliefs sought for on the plea that the members of the Council have not been’ 
impleaded as. parties to the- writ application even though the Calcutta 
‘University has been impleaded as a party respondent. Therefore, the 
objection as raised must fail. It is submitted lastly on behalf of the Calcutta 
University that the impugned regulations ought not to be quashed and set 
aside inasmuch as the said regulations laid down the norms to be followed 
by the students intending to take admission in the Preliminary Law Classes 
and to prosecute their studiesin the LL.B. Course. It is submitted that 
the Calcutta University Council has been vested with the jurisdiction to 
frame its own rules and regulations specifying the course and the norms of 
admission to the LL.B. Course of Studies to be followed by the students. 
The autonomy of the University ought not to be interfered with by this 
Court éxercising. writ jurisdiction even if there be any irregularity in the 
framing of the proposed regulations. Whether such a submission is 
sustainable.? The impugned resolutions of the Calcutta University Council 
at its meetings on different dates approving the alleged revised regulations 
for admission, of students to the LLB. Course of Studies by the different 
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Law Colleges under the Calcutta Üni versity, have not been adopted -by the 
Council following the mandatory procedure as laid down in section 54 of 
the 1966 Act read with section 4(d) of the Calcutta University (Temporary 
Supersession) Act, 1978.. Those purported ‘regulations have not been duly 
- framed and that being so, they cannot be taken as resolutions validly 

_made and hence they are not enforceable. Inthe: circumstances of the 
. instant case, this Court is not powerless in the exercise of its Writ 
Jurisdiction to intcrfere inthis matter in the interests of Justice. . 

"Be. that as it may, the impugned regulations which had been.framed by 
the alleged Sub-committee ‘and which are claimed 10 have been approved by 
the Calcutta University Council are bad inasmuch as the same had not been 
made by the authority concerned in the manner as provided in the Act. 
Those purported regulations prescribing the norms for admission of students 
to the LL.B. Course of Studies have got no validity and ‘the same are not 
enforceable in law. 

‘In the instant case, a Writ of Mandamus has been issued commanding 
the respondents to allow the petitioners to -sit for the ensuing Preliminary 
Law Examination of the Calcutta University and to take all necessary steps 
relating to andJor incidental thereto including ue Kn oe the examination 
` fees and issuance of the admit paras. 
` Cases referred to :— 


(1) si Electricity Board | y. “Girdharlal Motilal & Anr., AIR 1969 


(2) State of Kerala v. Very Rev. Mother Provincial, AIR 1970 SC 2079 
(3) S. R. Tewari v. District Board, Agra, AIR 1964 SC 1680 


(4) Ramchandra Keshav Adke v. Govind Joti Chavare & Ors., AIR 
- 1975 SC 915 


(5 `) V. T. K Nonizode & Ors. v. Reserve Bank of India & Anr., AIR 1982 
-° SC 917 


` (6) Dr. Shabbir A v. Chancellor, University of Allahabad & Ors., 
` 1 AIR 1966 All 45 i 

' (7) Commissioners for the Port of- Caleutta & Anr. v. Asit Ranjan 
`.. Majumdar & Ors., AIR 1962 Cal 530° 
(8) Khagendra Nath Sen v. University ANNA AIR 1974 Cal 187 
(9) University of Calcutta v. Khagendra Nath Sen, 79 CWN 762 

(10) ` Principal, Patna College y.*K. S. Raman, AIR 1966 SC 907 


' (11); V.I. Viswavidyalaya & Anr. y. Dr. Rajkishore . Tripathi . < Anr., 
AIR 1977 SC 615 


Saktinath Mukherjee, Mrinal Kanti Das, z 


, Pradipta' Ray and Soumyabrata Mukherjee - . _ ......for Petitioners 
Sadhan Gupta ( Additional Adyocate General); ` 
~ S: Mukherjee and T. K. Mukherjee ewa fOr the Calcutta University 
Rabindra Nath Mitra, S. N. Chakraborty and 
: _B. Sinha Roy foe Nieves for the Surendra Law Nath College 


` K.K. Ghosh and S. P. Mallick eevee fOr. the South Calcutta Law College 
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The judgment of the Court was as follows :— 

The | petitioners who are the students of the Surendra Nath Law 
College and the South Calcutta Girls’ Law College have assailed in this 
writ application the legality and validity of the revised regulations for 
admission to the LL. B. Course framed by the Calcutta University Council 
on August 31, 1979 as wellas. on 7th December, 1979 on the ground 
that those regulations are not properly framed and as such they are illegal 
and unenforceable in law. 

2. The facts of the case, in a short compass, are as follows :— 

The petitioners after obtaining the degrees in Arts, Science 
and Commerce got themselves admitted in the sessions 1979-1980 and 
in the sessions 1980-1981 in the Surendra Nath Law College as well 
as in the South Calcutta Girls’ Law College, on payment of necessary 
admission fees and other charges. ‘They prosecuted their studies for 
a full one session and after completing their course of studies they . 
wanted to fill up the necessary forms for appearing at the Preliminary 
LL. B. Examintaion to be held in June, 1982. The petitioners, 
however, were not supplied any forms for appearing at the said 
examination and they were told that they would not be given the admit 
cards by the Calcutta University Council for appearing at the said 
Preliminary LL. B. Examintaion. It has been stated that on or about — 
31st August, 1979, the Principal, Surendra Nath Law College, received 
a Memo purported to have been issued by the Registrar, Calcutta 
University, intimating that the revised regulations for the LL. B. 
Course had since been approved by the Calcutta University Council 
and the same had come into force with effect from the session 
beginning in December, 1979 and it was also stated in terms of the 

, revised regulations, admission to the LL. B. first year was open only 
to the Honours Graduates, the holders of a Master Degree or a Pass 
Graduate degree with at least 45% marks in the aggregate.. It has 
been further stated that the Sub-committee of the Post-Graduate 
Studies in Law had considered the question’ laying down uniform 
norms for the admission to all the Law Colleges under the University ' 
and had resolved that certain norms be uniformly followed by all 
the Law Colleges under the University while making admission to 
the First Year, LL. B. Classes. This letter was annexed as Annexure 
‘A’ to the petition. It has been stated that this letter has neither the 
force of law nor it has been duly issued “in accordance with law. It 
was also pleaded in the petition that the alleged revised regulations 
which were said to be considered by the Sub-committee of Post- 
Graduate Studies in Law in its purported meeting held on 17.9. 79 
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Authorities allowed a large number of 
students to sit for the Preliminary LL. B. Examination of those who 
were admitted in the LL. B. First Year for December, 1979 session 
who, though not had obtained 45% marks'in aggregate and they also 
appeared at the University Examination. 


3. Another letter dated 20th November, 1980 was issued by the 
Registrar, Calcutta University, to. the Principal, Surendra Nath Law 
College, intimating that the Committee of Post-Graduate Studies in Law 
had with the approval of the Calcutta Uuiversity Council resolved that 
certain norms in the matter of admitting students to the First Year LL. B. 
Classes were to be uniformly followed by all the Law Colleges. One 
of the norms mentioned therein was that no student who has obtained 
less than 40% marks in his pass course degree be admitted to LL. B. 
Course. The Calcutta University also issued a Press Note to that effect 
on 19th February, 1982. i 


4. It has been” pleaded that the impugned regulations laying 
down the conditions of admission to different courses of studies are of no 
legal effect inasmuch as they were not properly framed by the Calcutta 
University Council in accordance with the provisions of the Calcutta 
University Act, the Statutes and’ Regulations framed thereunder. It 
has therefore been prayed that an appropriate Writ in the nature of 
Mandamus should be issued commanding the respondents to rescind, 
recall and/or withdraw the impugned Memos, being Annexures ‘A’ and ‘B’ 
to the petition and not to give any effect or further effect to them 
including the alleged resolutions as referred to therein and to allow the 
petitioners to sit for the ensuing Preliminary Law Examination of the 
University of Calcutta. and to take all steps incidental thereto including 
the receipt of Examination Fees and the issuance of admit cards to the 
petitioners. There is also a prayer for a Writ of Certiorari for quashing 
the impugned Memos including the alleged resolutions contained therein. 
There was also a prayer for interim order > restraining the respondents 
from giving effect to the alleged resolutions contained in the Memos, 
Annexures ‘A’ and ‘B’ and also directing the University Authorities to 
allow the petitioners to sit for the ensuing Preliminary Law Examination 
of the University of Calcutta. 5 : ' 


5. This application was moved on 12th May, 1982 on notice to 
the University. On hearing both the learned Advocates for the parties 
a direction was given to the respondent No. 1, the Calcutta University 
for shifting the date of examination which was scheduled to be held on 
9th Juné, 1982 to a date not earlier t 
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6. On 24th May, 1982, after hearing the learned Advocates for 
the petitioners as well as the learned Additional Advocate General on 
behalf of the Calcutta University, the respondents were directed to 
bring the necessary documents on 31st May, 1982 before this- Court, 
namely, the proceedings of the Sub-committee meetings held on 2.7. 79 
and 11. 7. 79. It was further directed to disclose whether the regulations 
that were framed and after the same being redrafted were placed before 
the Calcutta University Council at iis meeting dated 31st August, 1979. 
The approved draft regulations were also directed to be produced before , 
this Court. The University Authorities were directed to state when those 
regulations were adopted at the meeting of the Calcutta University 
Council. 4 


7. An affidavit-in-opposition has been filed on behalf of the 
respondent No. 1, the Calcutta University, sworn by Sri Pratip Kumar 
Mukherjee, Registrar of the Calcutta University and Ex-officio Secretary 
of the Calcutta University Council on 25th May, 1982. In paragraph 4 of 
the said affidavit it has been submitted that the writ application is not 
maintainable and as such it should be dismissed in limine with costs on i 
the ground that the right to education is not a fundamental tight and as 
such, the petitioners are not entitled to make this application under 
Article 226 of the Constitution of India. It has been further submitted , 
that the claims as alleged by the petitioners in their application are directly 
concerned with the actions of the authorities of the colleges to which 
they belong as alleged and as such, those colleges being private bodies the 
application is not maintainable in this writ jurisdiction. It has been 
stated that the revised regulations and syllabuses ‘were approved by the 
Calcutta University Council at its meetings dated 31st August, 1979 and 
7th December, 1979 and the same were duly notified, disclosed and 
circulated to all the colleges by a Notification bearing No. CSR/29/79 
dated 3. 1. 1980. It has been further submitted that the said revised 
regulations and syllabuses were made and approved by the Calcutta 
University Council in accordance with the relevant rules and as such 
this application should be dismissed. It has been further submitted that 
the petitioners cannot join in one application as their claims are different 
and on that ground their application is nòt maintainable. It has been 
stated that the Academic Council has beeen empowered under section 25 
of the Calcutta University Act, 1966 to make regulations regarding the. 
courses of study and the division of subjects etc. after obtaining and consi- — 
dering the recommendations of the Councils for Post-Graduate and Under- ’ 
Graduate Studies in this regard and also to make Regulations regarding 
the conditions under which the students may be admitted to the different 
courses of studies and examinations held by the University. It bas been 
stated further that under section 28 of the said. Act there shall be such 


1982 (2) CLJ] Biswajit Bhattacharya v. Calcutta University 13 


Councils of Post- Graduate Studies as may be prescribed by the Regulations 


"+ and they will exercise, such powers as are specified therein. It has been 


stated in paragraph’ 7 that after the enactment of the Calcutta University 
N (Temporary Supersession) Act, 1978 all such powers, duties and functions 


`. ofthe Academic Council and ‘also Councils for Post-Graduate Studies 


have been vested with the Calcutta University Council and the Calcutta 
University Council is.duly authorised and empowered under the provisions 
of the said Act of 1978 to appoint and/or to constitute Sub-committee or 
such other Committees as it may think fit and proper to get due 
performance and to make due discharge of its duties and responsibilities. 
It has been stated in paragraph 8 that in due compliance of the direction 
the Sub-committee of the Post-Graduate Studies in Law appointed by the 
Calcutta University Council, Dr. M. L. Upadhyay and Prof. P. P. Modak 
us prepared a draft regulation.for admission in LL. B. Course of Studies 
whereby it was suggested, inter alia, that every candidate for Degree of 
Bachelor of Law shall satisfy the following conditions, one of the 
conditions being that a student having passed the examination for the 
Bachelor of Arts or Science-or Commerce or Medicine or Engineering or 
an equivalent examination with Honours or in Pass course with at least 
40% marks in the aggregate or has obtained a Master Degree in any 
discipline or equivalent, will be entitled to be admitted in the Preliminary 
Law Class. It has been stated in- paragraph 10 that the revised regulations 
and syllabuses so drafted by the said Sub-committee at its meetings held 
on 2.7.79- and 11.7.70 under the direction from the Calcutta University 
Council were placed at ‘the meeting of the Calcutta University Council 
-held on 31.8.79. The Council considered the ‘proceedings of the meeting 
of the ` Sub-committee, accepted the same, and decided to frame the said 
regulations with some modifications and/or alterations. ln doing such 
modification and/or -alteration the Council raised the aggregate marks 
required for admission to 45% from 40% as suggested by the Sub- 
committee. The resolution ofthe Calcutta University Council adopted 
in its meeting. dated 31.8.79 is annexed as Annexure ‘A’ to the affidavit-in- 
opposition. The said regulations were intimated by the Registrar, Calcutta 
University to the Principals of the Surendra Nath College, the Jogesh 
Chandra Chowdhury. College of Law, the South Calcutta Girls’ College of 
Law etc. It has been stated that the representations of the Students’ 
Union were placed before the Calcutta University Council at its meeting 
held on 7.12.79 with a note from the Principal, University College of Law 
who was the Chairman of the Sub-committee. After consideration of 
the said representations of the Students’ Union, the Council reconsidered 
its decision. made in its meeting dated 31.8.79 and reduced the limit of 
-aggregate marks from 45% to 40%. This was annexed as, Annexure ‘C’ to 
the petition. In paragraph 25 it has been stated that the Sub-committee 
-òf Post-Graduate Studies in Law prepared the revised regulations under 


s 
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appointment and directions of the Calcutta University Council and the 
Calcutta University Council being the appropriate statutory body has 
finally made and/or decided to frame the regulations and the regulations 
so made, have legal force and the said regulations were duly notified. It 
has, therefore, been submitted that the petitioners are not entitled to 
appear at the ensuing Preliminary LL. B. Examination as they did not 
conform to the revised regulations framed by the University. , A 
8: An affidavit-in-repliy has been -filed on behalf of the petitioners. ' 
In paragraph 13 of the said.affidavit it has been submitted that the alleged 
Sub-committee of Post-Graduate Studies in Law with the Principal, 
Calcutta University Law College as its Chairman had no ‘authority, 
competence or jurisdiction in Tespect of the framing of the regulations for, 
the Course of Study for LL, B. Degree.. It has been further stated that: the, 
said Sub-committee was not validly appointed by the Calcutta University 
Council. The Calcutta University. Council did not delegate. any of its 
powers to. the said ‘Sub-committee. The Chancellor of the Calcutta 
University did not give his approval to such, delegation, even if there be. 
any. It has been further submitted: that. theré was “mo direction of the 
Calcutta University Council for framing such ‘regulations nor the same 
were approved as alleged. It has been further submitted that there could 
not be any legal or valid ‘direction’ or- ‘approval’. authorising the said < 
Sub-committee to act in the manner as it did, not in the matter of. framing i 
the said regulations. It has been stated that the Sub-committee of the | 
Post-Graduate Studies in Law had no juriédiction nor any authority ‘to 
' frame any draft regulations for admission ‘in LL. B. Course of. Studies and 
any draft regulations prepared by the said Sub-committee had no existence, 
in the eye of law and the same could not be taken into consideration by 
the Calctta University Council.” It has been further submittted that the - 
Calcutta University Council on 31. 8.79 did not make any change with 
regard to the aforesaid draft clause and yet the clause in the Notification — 
dated 3rd January, 1980 differs significantly from the draft. There is © 
nothing to show how and by whom and under what authority such 
changes were borught about. It has beén-submitted that the Calcutta 
University Council never framed or made the. resolutions finally and as © 
such the said regulations under preparation: with modifications cannot be 
enforced against the petitioners nor can the'same be treated as valid or - 
legal regulations under the Calcutta University Act, 1966. I further 
state that it does not appear that the modifications directed by the 
Calcutta’ University Council were ever carried into effect and the draft: 
regulations along with the modifications were ever placed before the 
Calcutta University Council and the same were considered’ and passed by 
the Council.” ‘In particular, I state that section 1 after 'redrafting and‘ 
the scratch system after its introduction were not placed. before the 
Calcutta University Council and considered and approved "by it as 
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required by the relevant provisions of law. I state that ‘fis aoealled 
Tegulations cannot be treated as regulations as these were not framed in 
accordance with the relevant provisions of law. 


9. A supplementary affidavit sworn by Shri Pratip Kumar 
Mukherjee, Registrar, Calcutta University on behalf of the respondent 
‘No. 1 was filed. In paragraph 4 of the said affidavit it has been stated 
that the, Post-Graduate Studies in Law in its meeting dated 21.11.78 
authorised Shri P. P. Modak and Dr.M. L. Upadhyay to finalise the 
work relating to the drafting of revised regulations and syllabuses. The 
copy of the relevant résolutions of the Post-Graduste Studies in Law has 
‘been annexed as Annexure ‘A’ to the supplementary affidavtt. It has 
also been stated’ that the said’. proceedings though did not mention the 
words “regulations” along with syllabus it was taken that it was implied 
by -necessary implications. This willbe evident from the* letter of Dr. 
M. kL. Upadhyay, Principal, Calcutta University College of Law, annexed 
as Annexure ‘B’ to the supplementary affidavit. It has been further 
stated that on 14th February, 1978 while adopting the Rules of business 
for the conduct of its meeting appointed, inter alia, the Board of Post- 
Graduate Studies in Law to do and perform its activities in the respective 
fields of eduction. It has been further submitted that the Sub-committee 
of the Post-Graduate Studies in Law redrafted the Regulations as directed 
by the Council and placed the same at the meeting of the Council held 
on 16.11.79 when the Council was’ pleased to make the resolution 
dated 16.11.79 confirming its earlier Resolution dated 31.8.79. The 
Resolution of the meeting of the Council dated 16.11.79 has been annexed 
as Annexure ‘F’ to the supplementary affidavit. It has been stated that 
the revised Regulations were again placed before the Council for its 
reconsideration in view. of the representation of the Students’ Union. 
The Council reconsidered its decision and reduced the aggregate of marks 
obtained in last degree Examination from 45% to 40% in Pass Course. It 
has, been further stated that the revised Regulations approved by the 
Calcutta University Council on 31.8.79 and 7.12.79 were notified for 
general information by the Calcutta University. 


10. Mr. Saktinath Mukherjee, learned Advocate appearing on 
behalf of the petitioners, has submitted that after the Calcutta University 
(Temporary Supersession) Act, 1978, all the members of the Senate, the 
Syndicate, the Academic Council, the Faculties, the Council for Post- 
Graduate Studies, the Council for Under-Graduate Studies, the Boards 
of Studies, the Finance Committee and all other authorities established 
under the Statute, excepting the Chancellor, Vice-Chancellor, Pro-Vice- 
Chancellors for Academic Affairs and for Business Affairs and Finance 
shall vacate their respective offices and the powers and duties of all these 
authorities are to be exercised by the Council known as the Calcutta 
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University Council from the date of enforcement of this Act, that is from 
12th January, 1978. The Calcutta University Council, is therefore, alone 
competent to frame the regulations, both draft and final, and no other 
authority has any competence in this respect. It has been next contended 
that there has been no appointment of any Committee or Sub-committee - 
by the Calcutta University Council under section 4(d) of the said Act as 
' admitted in the affidavit-in-opposition and the supplementary affidavit and 
there has been in fact no delegation of its power to frame regulations by 
the Calcutta University Council to any such Sub-committee. It'has been 
further submitted by Mr. Mukherjee that the resolution of the Calcutta 
University Council dated 14.2.78 annexed as Annexure ‘D’ to the supple- 
mentary affidavit shows that some persons have been nominated to the 
Board of Post-Graduate Studies in Law bythe Calcutta University. Council 
at a time when the Board has been superseded by the said Act. It has 
been submitted further that this Board of Post-Graduate Studies in Law 
has not been delegated any power by the Calcutta University Council to 
frame regulations. It has been further submitted that under the 1966 Act 
the Board has no jurisdiction in the matter of framing regulations. This 
will be evident from the Regulations 7 and 12 of the Calcutta University 
First Regulations, 1977. It has been submitted that the Calcutta 
University Council has not delegated any of its power to Prof. Modok 
or to Dr. Upadhyay as will be evident from Item No.7 of the resolutions 
of the Sub-Committee which have been annexed as Annexure ‘A’ to the 
supplementary affidavit and as such the draft of the regulations made ‘by 
them is also illegal and without jurisdiction: The resolution of the 
Council dated 31.8.79, it has been submitted, is also illegal and invalid 
being not according to the provisions of section 54 of the Calcutta 
University Act, 1966, and as such, the same cannot be taken as revising 
the earlier regulations prevalent for admitting students to the Preliminary 
Law Class. It has been submitted by Mr. Mukherjee that the resolution 
of the Calcutta University Council on 31.8.79 merely directed for 
modification and for redrafting section 1 of the same. There is nothing 
to show, that the Sub-committee redrafted section 1 and the said redrafted 
regulations were placed for the approval of the Calcutta University 
Council] which, it is alleged, has ultimately approved the same. It has, 
thereforé, been submitted that the redrafted seetion I] having not been 
placed before the meeting of the Council and having not been approved 
by the members of the Calcutta University Council the same has got no 
legal force and the refusal of the University Authorities to supply forms 
to the petitioners for appearing at the ensuing Preliminary Law Examina- 
tion and also the refusal to issue admit cards to the petitioners are wholly 
illegal and without jurisdiction and as such, it has been submitted that 
these revised regulations are liable to be cancelled and set aside being 
wholly unauthorised and not made in accordance with the provisions of 
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section 4 of the Calcutta University (Temporary Supersession) Act, 1978 
read with section 54 of the Calcutta University Act, 1966. 


11. The Additional Advocate General, Mr. Gupta appearing on 
behalf of the respondent No. 1, has joined issues and submitted, in the 
first place, that it was not necessary to consider whether there was a draft 
prepared by the Sub-committee properly or not. The Calcutta University 
Academic Council is empowered to consider the draft regulations and as 
it has considered the draft regulations which were placed before it and 
approved the same. These draft regulations cannot be questioned on the 
ground that the draft regulations were not made by the Sub-committee 
as it was not constituted by the Calcutta University Council in accordance 
with the provisions of the section 4(d) of the Calcutta University 
(Temporary Supersession) Act, 1978. It has been submitted that the 
Calcutta University Council having been given the power to frame 
rules and regulations the Council can act in any manner it likes. It has 
been further submitted that the draft revised regulations for Preliminary 
Intermediate and Final LL. B. Courses of. Studies after the redrafting of 
section 1 was placed before the Calcutta University Council and it 
approved the same atits meeting dated 31.8.79. It has been further 
submitted by Mr. Gupta that it will be clear from the proceedings of 
that meeting where the words “as modified to be approved” were used. 
It has, therefore, been submitted that the revised regulations cannot be 
questioned as riot properly framed and approved by the Calcutta 
University Council. It has been next submitted that the revised regulations 
even if they are found to be not made in accordance with the provisions 
of the Act cannot be struck down in this writ application as the members 
of the Calcutta University Council which isan independent body have 
not been impleaded in this application. In support of this submission, 
Mr. Gupta has cited some decisions at the Bar. It has been submitted 
further that there is no procedure prescribed or laid down in section 54 
of the said. Act for framing of regulations by the Calcutta University 
Council. -It has been further submitted that the revised regulations 
were duly notified and also intimated to the authorities of these colleges 
and as such the college authorities having not followed the same in 
admitting the students, the petitioners cannot get any relief. It has 
been lastly contended by Mr. Gupta that the autonomy of the Calcutta 
University Council should not be interferred with and in support of his 
submission some decisions have been referred to. 


12. Before considering the merits of the respective submissions 
made on behalf ofthe parties it is apposite to consider the legal position. 
The Calcutta University’ Act, 1966 (West Bengal Act II of 1966), was 
enacted in order to provide for organisation of the University of Calcutta 
and for certain matters -incidental thereto and connected therewith. 
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Section 3 of the said Act has specifically provided that the Calcutta 
University comprising of the first Chancellor and the first Vice-Chancellor 
of the University and the first members of the Senate, the Syndicate and 
the Academic Council and all persons who may, hereafter ‘before such 
officers or members, so Jong as they continue to hold such office or 
membership, shall constitute a body corporate by the name of the 
University of Calcutta, and the University shall have perpetual succession ' 
and a common seal and shall sue and be sued by the name of the 
University of Calcutta. Section 18 mentions the various authorities of 
the University and the Academic Council has been specified as one of 
such authorities therein. Section 25 of the said Act provides for the 
powers and duties of the Academic Council. Clause 9 of sub-section (2) 
of section 25 confers on the Academic Council power to make regulations 
regarding the courses of studies etc. after considering and obtaining the 
recommendations of the Councils for Post-Graduate and Under-Graduate 
Studies. Clause 11 of the said sub-section also confers powers on the 
Academic Council to make Regulations regarding the conduct of 
examinations held by the University and the conditions under which 
students may be admitted to the different courses of studies and 
examinations held by the University. Section 28 lays down that there 
shall be such councils for Post-Graduate Studies as may be prescribed by 
Regulations Sub-scction (2) of the said section further provides that 
every Council for Post-Graduate Studies shall, have general responsibility 
for such academic affairs of the departments concerned as entrance 
requirements, curricula, instructions, examinations, discipline, student 
activities etc. and similar other matters which affect only the Council. 
Section.30 lays down that there shall be Board of Studies attached to 
every Council for Post-Graduate or Under-Graduate Studies. The 
constitution of the Board of Studies shall be prescribed by Statutes and 
the powers and functions of the Bcards shall be prescribed by 
Regulations. Section 54 lays down the manner of making Regulations 
by the Academic Council. It provides that the Council shall take into 
consideration drafts of Regulations, consistent with this Act and the 
Statutes and the Ordinances to carry out the purposes thereof after notice 
of the proposed Regulation has been given to the members of the Academic 
Council at least three weeks in advance of the date fixed for consideration 
of the same by the Academic Council, provided, that in a matter which, 
in the opinion of the Vice-Chancellor, is of an emergent nature, the Vice- 
Chancellor may direct a shorter notice. Other provisions of the aforesaid 
section being not relevant for our present purpose are not mentioned 
herein. ° 

13. Regulations 7 and 12 of the Calcutta University First Regula- 
tions, 1966 which are relevant for the purpose of deciding this application 
are quoted hereinbelow :— 
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“Regulation 7: Subject to the provisions of the Act, the Statutes 
and the Ordinances, the functions and duties of a Council for 
Post-Graduate Studies shall, in addition to those specified in sub- 
sections (2) and (3) of section 28, be 


(a) to have general supervision over relevant Boards of Studies 
attached to the Council ; 


(b) toframe rules relating to courses of Post-Graduate Studies 
and the division’ of subjects in regard therto and to recommend to 
“the Academic Council the making of regulations in these matters ; 


Regalation 12 : The Councils for Post-Graduate Studies specified 
in column 1 of the Table below shall have attached to them the Boards 


of Studies in the subject or subjects specified in the corresponding 
entries in column II of that table : 


4 


Provided that a Board may, if the Council concerned so directs, 
deal with two or more such subjects. 


THE TABLE 
Councils for Post-Graduate Studies Subjects 
I a Ul 
(7) Council for Post-Graduate Studies in Law ; Law.” 


14. The Calcutta University (Temporary Supersession) Act, 1978 
(West Bengal Act VII of 1978), came into force on 12th January, 1978. 
Section 3 of the said Act declares that the University of Calcutta shall, 
with effect from the date of coming into force of the Act and for a period 
of one year thereafter stand superseded. This period of supersession 
has further been extended by the State Government by subsequent 
notification in accordance with the provisions of sub-section (2) of the 
said section. Section 4 of the said Act specifies the consequences of 
supersession. Sub-section (a) provides that all the members of the Senate, 
Syndicate, Academic Council, Facalties, Council for Post-Graduate 
Studies etc. shall vacate their respective offices. Sub-section (b) lays 
down that the powers and duties assigned to the Senate, the Syndicate, 
the Academic Council and all other authorities of the University under 
the Actor any Statutes, Ordinances, Regulations or Rules made there- 
under shall be exercised by the Council to be known as the Calcutta 
University Council in the manner provided. Clause (d) further provides 
that the Calcutta University Council shall carry on the functions of the 
various authorities of the University suchas Academic Council, Syndicate, 
Senate etc. established under the Statutes, Ordinances, Regulations. The 
Council has also been empowered to constitute such body or bodies with 
the approval-of the Chancellor and it may delegate any of its powers to 
such body or bodies. Clause (f) further provides that all the provisions 
of the Act, Statutes, Ordinances, Regulations or Rules made thereunder 


20 Biswajit Bhattacharya v. Calcutta University [1982 (2) CLJ 


shall, if in conflict with the provisions of this Act stand modified. 
Section 8 lays down that nothing in this Act shall be construed as 
effecting or implying in any way the dissolution of the University as a 
body corporate as described in section 3 of the Act. 

15. The vital issue that requires to be decided in this application is 
whether the revised regulations which are claimed to have been framed by 
the Calcutta University Council at its meetings held on 31st August, 
1979 and 7th Decmber, 1979 as mentioned in Annexures “A” and 
“C” to the affidavit-in-opposition have been duly framed in accordance 
with the provisions of the Act. It has been submitted on behalf 
of the petitioners that there was no direction of the Calcutta University 
Council to the Sub-committee of the Post-Graduate Studies in Law 
for preparing the revised regulations for admission in LL. B. Course 
of Studies for the session 1979-80 and thereafter. It has been further 
submitted that after the enforcement of the Calcutta University 
(Temporary Supersession ) Act, 1978, all the authorities mentioned 
in section 18 of the Calcutta University Act, 1966 stood superseded , 
and they were non-est in the eye of law. There is no averment 
made in the affidavit-in-opposition or in the supplementary affidavit that 
the Calcutta University Council by virtue of its power under section 4(d) 
proviso of the Calcutta University (Temporary Supersession) Act, 1978 
constituted and/or appointed any Sub-committee and with the approval 
of the Vice-Chancellor it had delegated any of its powers to such Sub- 
committeé. It has therefore been submitted that the revised regulations 
prescribing norms for admissicn of studentsto the LL. B. Course to be 
followed by allthe colleges for the session 1979-80 and thereafter has 
not any legal force and the same cannot be enforced. It has also been 
submitted that pursuant to the proceedings adopted at a metting of the 
Calcutta University Council on 31. 8. 1979 directing the Sub-committee to 
redraft section 1. The said redraft was not made by the Sub-committee 
nor it was ever placed before the Calcutta- University Council. The 
Calcutta University Council never had the opportunity of considering the 
same or approving the same. This will be evident from the agenda of 
the meeting dated 16th November, 1979. It has therefore been submitted 
that the revised regulations which are tried to be enforced by the Calcutta 
University Authorities by not allowing the petitioners to fill up the forms 
| for appearing at the ensuing LL. B. Examination as well as by not issuing 
the ,admit cards are wholly illegal and unwarranted and without 
jurisdiction. In the affidavit-in-opposition it has been stated’ in 
paragraph 8 that in compliance with the direction of the Calcutta 
University Council the Sub-committee of the Post-Graduate Studies in 
Law appointed by the Calcutta University Council prepared a draft 
resolution for admission to the LL. B. Course of Studies wherein it was 
suggested, inter alia, that every candidate for the degree of Bachelor of 
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Law shall satisfy the following conditions : (1) he must have passed the 
examination for Bachelor of Arts, Science, Commerce, Medicine or 
Engineering or an equivalent examination with Honours or in Pass" 
Course with at least 40% marks in the aggregate. It was further stated 
in-paragraph 10 of the said affidavit that the said revised regulations and 
syllabuses were drafted by the Sub-committee under the direction from 
the Calcutta University Council and the said regulations were placed at 
the meeting of the Calcutta University Council held on 31. 8.79. The 
Council considered the proceedings of the meetings of the Sub-committee, 
accepted the same and decided to frame the regulations with some 
modifications and alterations. In doing such modifications and/or 
alterations the Council raised the aggregate of marks required for 
admission to 45% from 40% as suggested by the Sub-committee. In 
paragraph 25 it has been further averred that the Sub-committee of the 
Post-Graduate Studies in Law only prepared the revised regulations 
under appointment and direction of the Calcutta University Council 
being the appropriate statutory body as finally made and/or decided to 
frame the regulations and the regulations so made have legal force and 
the said regulations were duly notified. The statements in paragraphs 8 
and 10 were affirmed by the Registrar, Calcutta University, Sri Pratip 
_ Kumar Mukherjee’on 24th of May, 1982 as true to his information 
derived from the records of the Calcutta University, respondent No. 1, 
and the statements made in paragraph 25 of the said affidavit were affirmed 
as true to his knowledge. On 24th of May, 1982 after hearing the 
‘learned Advocates for all the parties a direction was given to the 
respondent No. 1 for the production of the following documents before 
this Court on the next date of hearing: the direction of the Calcutta 
University Council to.the Sub-committee for preparing a draft regulations 
for admission of students to the Preliminary LL.B. Course etc. It 
appears, however, that on 31.5.1982, that is, the day ‘when the case was 
taken up for hearing, correction was made in paragraph 8 of the affidavit- 
in-opposition by striking out the words “The Calcutta University 
Council” and also inserting some words. A supplementary affidavit 
has also been affirmed by the Registrar, Calcutta University on 31st May, 
1982. In paragraph 4 (a) of the said supplementary affidavit it has been 
stated that the Post-Graduate Studies in Law in its meeting dated 21.11.78 
authorised Prof. P. P. Modak and Dr.M. L. Upadhyay to finalise the work 
relating to drafting of revised regulations and syllabus. A copy of the said 
resolution has been annexed as Annexure ‘A’ to thesupplementary affidavit. 
A letter from Dr. M. L. Upadhyay who was the Chairman of the said 
Sub-committee and Principal of the Calcutta University College of 
Law has also been annexed as Annexure ‘B’ to the supplementary affidavit. 

16. It has been further stated in the said paragraph 4 (d) of the said 
supplementary affidavit as follows :— 
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“Post-Graduate Sub-committee in Law redrafted the Regulations 
as directed by the Council and placed before the Council in its meeting 
held on 16.11.79 when the Council was pleased to make the resolution 
dated 16.11. 79 confirming its earlier resolution dated 31.8 79.” 

In sub- -paragraph (f) of the said affidavit it has been further 
stated that the revised regulations were approved by the Calcutta 
University Council on 31.8.79 and 7.12.79 and this was notified for 
general information by the Calcutta University by a Notification 
dated 3.1.80. The above statements have been affirmed as true to the 
information derived from the records including the letters addressed to 
Mr. Sudhendu Mukherjee, Law Officer, Calcutta University, by 
Dr.M.L. Upadhyay, Chairman, Post-Graduate Sub-committee in Law and 
Principal University College of Law. It appears that the stand was taken 
by the Calcutta University ın its affidavit-in-opposition that at the 
direction of the Calcutta University Council the Sub-committe of the 
Post- -Graduate Studies in Law appointed by the Calcutta University 
-Council prepared the draft regulations for admission in LL. B. Course 
of Studies. After correction of the said statements in paragraph 8 on 
31.5.82 the stand taken by the Calcutta University, respondent No. 1, 
as appears from the said paragraph, is that in compliance of the direction 
of the Sub-committee of the Post-Graduate Studies in Law appointed by 
the Calcutta University Council Dr. Upadhyay and Prof. P. P. Modak 
prepared draft regulations for admission in LL. B. Course of Studies. 
| Therefore according to the latest stand the draft was prepared not by 
the Sub-committee but by Dr. M. L. Upadhyay and Prof. P. P. Modak 
appointed by the Sub-committee at its meeting held on 21st November, 
1978. If the latest stand taken by the respondent No. 1 is accepted 
then it is clear and apparent from the resolution adopted at a meeting of 
the Sub-committee for the Post-Graduate Studies in Law at its meeting 
held on 21st Novémber, 1978 as recorded in Item No. 7 does not at all 
show that Prof. P.P. Modak and Dr. M.L. Upadhyay were entrusted with ` 
the work of preparing and/or making the draft regulations for admission 
in LL.B .Course of Studies. The resolution merely requested them “to 
finalise the work relating to revision of LL.B, Syllabus and submit the 
revised syllabus for consideration of the Sub-committee of Post-Graduate 
Studies in Law in its next meeting.” Therefore, the draft regulations 
regarding the norms to be followed for’ admission of students in 
the LL. B. Course that has been framed by Prof. P. P. Modak and 
Dr. M. L. Upadhyay are thoroughly unauthorised and dehors the provisions 
of the Calcutta University (Temporary Supersession) Act, 1978 inasmuch 
as firstly, they were not authorised by the Sub-committee to prepare the 
draft ‘regulations for admission in LL. B. Course, of Studies and secondly, 
after the supersession of all the authorities of the University by section 3 
of the Calcutta University (Temporary Supersession) Act, 1978 the 
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Sub-committee forthe Post-Graduate Studies in Law has no existence in 
the eye of law and is therefore non-est. The Sub-committee have 
authorised some persons of whom Dr. M.L. Upadhyay claims to be 
a.member and also the Chairman of the Sub-committee to frame the draft 
regulations. Such authorisation does not give any legal sanction 
to the draft regulations prepared by thése two gentlemen, namely, 
Prof. P. P. Modak and Dr. M. L.’ Upadhyay, Principal, Calcutta 
University Law ‘College. Apart from the fact that they were not 
authorised by. the Sub-committee to frame the draft regulations for 
admission in the LL. B. Course of Studies, if on the other hand that was 
taken firstly by the respondent No. 1 in the affidavit-in-opposition sworn 
on 24th May, 1981 is taken into consideration, even then, there is nothing 
to show and the respondent No. 1 has signally failed to show though 
-specifically directed by this Court, that any direction was given ‘by. the 
respondent No. 1 to the Sub-committee of Post-Graduate Studies in Law 
to frame the draft regulations. ‘Secondly, there is no averment either in 
the affidavit-in-opposition -or in the supplementary affidavit sworn on 
behalf of the respondent No. 1 by one of the members and Secretary of 
the Calcutta University Council, namely, the Registrar, Calcutta 
University, Mr. Pratip Kr. Mukherjee that’ the Calcutta University 
Council has ever constituted and/or appointed the Sub-committee of the 
Post-Graduate Studies in Law after the enforcement of the Calcutta 
University (Temporary Supersession) Act, 1978. Apart from the fact that 
no such order or resolution of the Council constituting and/or appointing 
with the approval of the Chancellor the said Sub-committee for the 
Post-Graduate Studies in Law has been produced before this Court’ in 
support of this-stand taken by the University. Moreover, though in 
paragraph 8 in order to get over the difficulty of producing the direction 
of the Calcutta University Council before this Court as contained in the 
order dated 24th May, 1982 the averments in paragraph 8 was corrected 
on 31.5.82, still then, both in paragraphs 10 and 25 there are specific 
averments that the draft revised regulations were made by the Sub- 
committee under the direction of the Calcutta University Council and 
these statements have been affirmed as not only true to the information 
derived from the records of the respondents but also true to his knowledge 
by the Registrar of Calcutta University who is one of the members and 
Secretary of the Calcutta University Council. Therefore, this contradictory 
stand taken by the Calcutta University clearly goes to show that there was 
no Sub-committee appointed by the Calcutta University Council nor was 
there any direction by the Calcutta University.to the Sub-committee to 
frame the draft regulations for admission to LL. B. Course of Studies in 
the session 1979-80 and thereafter to be followed by all the Law Colleges 
under the Calcutta’ University. Moreover, even assuming for the 
argument’s sake that the draft regulations were framed by the. 
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Sub-committee of the Post-Graduate Studies in Law at its meeting, dated 
11th July, 1979 and the same was placed at the meeting of the Calcutta 
University Council on 31.8.79 for approval, the Calcutta University 
Council adopted a resolution in Item No. 19 resolving that the draft 
revised regulations and syllabuses for Preliminary, Intermediate and 
Final LL. B. Course of Studies as modified be approved. There was a 
short note: (1) redraft section 1 and other modifications, mentioned 
therein. 

17. It has been urged strenuously by Mr. Gupta, the learned 
Additional Advocate General that the redraft was made pursuant to the 
said resolution and it was placed at the meeting of the Council 
on that very day, that is, on 31.8. 79. and the same was modified 
by the Calcutta University Council. These redrafts of section 1, it 
has been urged, are in handwriting in two loose sheets of paper 
attached after the proceedings of draft revised regulations and 
syllabuses “of the Sub-committee. It has therefore been submitted 
that as the Calcutta University Council approved the draft of 
section 1, the draft revised regulations regarding the admission of - 
students to LL.B. Course are not invalid and inoperative but are 
perfectly valid and legal. It is pertinent to refer in this connection 
to the averments made in paragraph 4 (d) of the supplementary affidavit 
sworn on 31.5.82. It has been stated therein that the Post-Graduate 
Sub-committee in Law redrafted regulations as directed by the Council 
and placed before, the Council at its meeting held on 16.11.79 when the 
Council was placed’to confirm its resolution dated 31.8.79. Therefore, the 
submissions that have been made by Mr. Guptaare not sustainable in view 
of the express statements made in paragraph 4 (d) of the supplementary 
affidavit. The next question that requires consideration is whether this 
redrafted regulations made by the Post-Graduate Sub-committee in Law 
in accordance with the direction of the Council were in fact placed before 
the meeting of the Council held on 16.11.79 and the said Council whether 
had in fact approved the same. At the direction of the Court the learned 
Advocate for the respondent No. 1 produced before this Court the 
agenda of the meeting of the Calcutta University Council dated 9.11.79. 
Item No. 1 of the agenda is couched in the following language “resolutions 
of the Calcutta University Council dated 31.8.79, 14.9.79 and 21.8.79.” 
It is therefore clear and apparent that the redrafted regulations were not 
placed before the Calcutta University Council and the same were not 
considered by the Council at its meeting dated 16.11.79 nor the same was 
approved by the Council. Therefore, in accordance with the provisions 
of section 4, the Calcutta University Council is the only authority to 
frame revised regulations regarding admission of students to LL.B. 
Courses. The revised regulations prepared and subsequently redrafted 
by the Sub-committee of the Post-Graduate Studies in Law in accordance 
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with the directions of the Calcutta University Council at its meeting held 
on 31.8.79 having been not placed before the Calcutta University Council 
and the same being not approved by the Council cannot be considered 
to be valid regulations framed under section 4 of the Calcutta University 
(Temporary Supersession) Act, 1978 read with section 54 of the Calcutta 
“University Act, 1966 which being not inconsistent with the provisions of 
the Calcutta University (Temporary Supersession) Act is in force. These 
regulations, therefore,. cannot be enforced and on the basis of these draft 
Tegulations, the petitioners. who have been duly admitted in the LL. B. 
Course of Studies and have duly prosecuted the course of studies for the 
Prescribed period cannot be prevented from the filling up the necessary 
forms and depositing the necessary examination fees for appearing at the 
ensuing LL. B. examinations to be held on June, 1982. The University 
Authorities cannot, under any circumstances, withhold the issue of the 
admit cards to these petitioners and also’ others who have been duly 
admitted into the different Law. Colleges and similarly prosecuted the 
Course of Studies for appearing at the Preliminary LL.B. Examination. 
to be held by the Calcutta University in June, 1982. ` 

18. It is needless to consider the other parts of the submission 
made by Mr. Saktinath Mukherjee, learned Advocate appearing on behalf 
of the petitioners that the Sub-committee of the Post-Graduate Studies 
in Law.being not appointed and/or constituted with the approval of the 
Chancellor and the Calcutta University Council having not delegated any 
` such powers to a body or bodies as required under section 4(d) of the 
Calcutta University (Temporary Supersession) Act, the draft: regulations 
even if made by such Sub-committee and approved by the Calcutta 
University Council cannot have any legal force on the ground that, as I 
have stated already, there is no averment that the said Sub-committee was 
constituted and/or appointed by the Calcutta University Council with the 
approval of the Chancellor and that the Council had delegated any of its 
powers to such a committee. It is pertinent to consider in this connection 
-the argument that has been advanced on behalf of the respondent 
No. 1 that the Calcutta University Council is competent to consider 
any draft regulations whether it comes from a legitimate body 
or from any other source and as soon as the Council after considering 
the draft of the said regulations approves it, it becomes valid and 
effective regulations under the provisions of section 54 of the Act. 
The argument, in my opinion, has no legs to stand upon for the 
simple reason that in view of the provisons of section 4(b) of the Calcutta 
University (Temporary Supersession) Act, 1978, the Calcutta University 
Council has been empowered to exercise all the powers formally exercised 
by the authorities of the University under the Calcutta University Act, 
1966, and all other authorities established under the Statutes, Ordinances 
and Regulations framed thereunder -in the manner provided. In other 
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words; the powers of the authorities as specified in the 1966 Act and the 
Regulations and Ordinances framed thereunder are to be exercised by 
the Calcutta University Council in accordance with the provisions of the 
1966 Act, Statutes and Regulations framed thereunder in.so far as they 
are not in conflict with the provisions of this Act. Under the Calcutta 
University Act, 1966, the Academic Council by section 28 of the said Act 
was empowered to make regulations regarding the courses of studies and 
also the conditions under which the students may be admitted into different 
courses of studies after considering the recommendations of the Council 
for. the. Post-Graduate Studies. Regulations 7(b) framed under the said 
Act empowers the Council forthe Post-Graduate Studies to'frame Rules 
relating to the Courses of the Post-Graduate Studies etc. and to recom- 
mend to the Academic Council the makingthe.regulations inthis matter. 
Regulation 12 specifies the Council for Post-Graduate Studies in column 
No. liof the Table. Item No. 7.of.the Table mentions the.Council for Post* 
Graduate Studies in Law. .Therefore, the Council for the Post-Graduate 
Studies in Law is competent to make and approve ‘regulations and to’ 
submit them to the Calcutta University Council for consideration and 
the Calcutta University . Council has to “conform to the. pocedure 
prescribed in sectian 54 of the said Act while framing the regulations. The 
argument of the learned Additional Advocate General is, in my opinion, 
not sustainable in Jaw for two reasons: firstly, the draft regulations for 
admission in LL. B. Courses of Studies was not-prepared by the Sub- 
committee which was not appointed by the Calcutta University Council 
as required: under section 4(d) of the Act with the approval of the 
Chancellor and secondly, the Sub-committee of the Post-Graduate Studies 
in Law:was not delegated by the Council any of its powers to make.such 
draft regulations. In such circumstances the draft regulations prepared 
by the Sub-committee cannot be taken into consideration by the Calcutta 
University Council. Secondly, the provisions of section 54(1) require that 
before the members of the Calcutta University Council consider the draft 
regulations copies of the regulations are to be supplied to the members 
of the Council at least three weeks in advance of the commencement 
of the meeting except when the Vice-Chanceller in a case of urgency may 
direct a shorter notice to be given. In this case there is no such direction 
of the Vice-Chanceller for giving a shorter notice for holding a meeting 
of the Calcutta University Council and there was no compliance of this 
mandatory provisions of section 54 inasmuch as it appears that the draft 
revised regulations and syllabi made by the Sub-committee were not 
circulated to the members of the Calcutta University Council three weeks 
before the date of the meeting and the meeting.was convened on 27th 
August, 1979 as evident from the notice of the meeting produced before 
this Court? It is also evident from the notice of the meeting dated 10.11.79 
issued. by the, Registrar that the meeting of the Calcutta University 
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Council was convened on 16.11.79. In none of the meetings, it is clear, 
the requirements of section 54 have been complied with. Therefore the 
regulations having not been made in the manner and mode as, prescribed 
in section 54 of the 1966 Act and also the draft regulations being made 
by the Sub-committee not authorised under the Act and not appointed 
in‘ the manner provided by the Calcutta University (Temporary Superses- 
sion) ‘Act, 1978 the draft regulations cannot- have ‘any legal force. The 
contention of the learned Additional Advocate General that section 54 of 
the Calcutta University Act, 1966 does not lay down any procedure for 
framing regulations by the Academic Council and as such the revised 
regulations that have been approved by the -Calcutta University Council ' 
at its meetings dated 31st August ’79 and 7th December, 1979 cannot be 
assailed as invalid and illegal for non-compliance with the mandatory pro- 
cedure as provided in-section 54 of the Act cannot be sustained inasmuch 
as section 54 of the Act undoubtedly lays down a procedure for serving the 
copy of the draft regulations on the members of the Calcutta University 
Council three weeks before the holding of the meeting of the Council 
for consideration of the same and this period of three weeks can: only be 
reduced if in case of urgency the- Vice-Chancellor of the University 
decides so and allows a shorter notice to be given for the meeting of the 
University Council. I have already held that the agenda.of the meetings 
of the University Council dated 31st August, 1979, 16th November, 1979 
and 7th December,”“1979 do not show that the above mandatory 
requirements have been complied with nor do they show that the Vice- 
Chancellor of the Calcutta University Council in consideration of the 
urgency have ever directed for issuance of a notice for a shorter period for 
convening the meeting of the Calcutta “University Council. This 
contention, therefore; is totally devoid of any merit and hence, it is 
ovefruled. : B 


19. Reference may be made in this connection to the decision 
of (1) Gujarat Electricity Board v. Girdharlal Motilal & Anr., reported in 
AIR 1969 SC 267 at page 269, where it has been held by Hegde, J. that 
statutory power is to be exercised only in the manner provided in the Act 
and not in any.other way.' This has been relied on the cases of (2) State of 
Kerala v. Very Rev. Mother Provincial, in AIR 1970-SC 2079 and (3) S. R. 
Tewari v. District Board, Agra, AIR 1964 SC 1680.. Similar observations 
have been made in the case of (4) Ramchandra Kashay Adke v. Govind Joti 
Chavare & Ors., AIR 1975 SC 915 at page 918, where it has been held: 
“Where a power 'is given to do a certain thing in a certain way, the -thing 
must be done in that way or not at all and that other methods of perfor- 
mance ate necessarily forbidden.” ‘In the case of (5) V. T. Khanzode & Ors. 

- y. Reserve-Bank of India & Anr., reported in ATR 1982 SC 917 at page 925 
in paragraph 18. It has been observed : “There is no-doubt that a statutory 


26 Biswajit Bhattacharya v. Calcutta University [1982 (2) CLI 


corporation can do only such acts as are authorised by the statute creating 
it and that the powers of such a corporation cannot extend beyond 
what the statute provides expressly or by necessary implication. If an act is 
neither expressly or impliedly authorised by the statute which creates the 
corporation, it must be takén to be prohibited”. It is also opposite to 
“refer in this connection the statement of law contained in paragraphs 26, 
30 and 33 at pages 775 and 779 of Halsbury’s Laws of England, 4th Edn. : 


“Corporations may be either statutory or non-statutory and a 
fundamental distinction exists between the powers and liabilites of the 
two classes. Statutory corporations have such rights and can do such 
acts only as are authorised directly or indirectly by the statutes 
creating them ; non-statutory corporations, speaking generally, can do 
everything that.an ordinary individual can do unless restricted directly 


or indirectly by statute. 


The powers ofa corporation created by statute are limited and 

circumscribed by the statutes which regulate if, and extend no further 

_ than is expressly stated therein, or is necessarily and properly required 

for carrying into effect the purposes of “its incorporation, or may be 

fairly regarded as incidental to, or consequential upon, these things 

which the legislature has authorised. What the statute does not 
expressly or impliedly authorise is to be taken to be prohibited.” 


20. It has been contended on behalf of the respondent that the 
Calcutta University Council considered and approved the regulations 
redrafted by the Post-Graduate Sub-committee in Law-as directed by the 
Calcutta University Council at its meeting held on 31.8.79 and a copy of 
the said proceeding hasbeen annexed as Annexure ‘E to the supplementary 
affidavit sworn on behalf of the respondent No. 1. The agenda No. 2 of 
the meeting of the Calcutta University Council held on 16th November, 
1979 is as follows :— -> . r 


“Resolutions of the Calcutta University Council dated 31.8.79, 
14.9.79 and 21.9.79.” © aA 


21. It is evident from the resolution adopted at fhe meeting of 
“the Council held on 16.11.79 that the Calcutta University Council 
confirmed the esolutions taken at its meeting dated 31.8.79 finding them 
to be correctly recorded. It has been urged by Mr. Saktinath Mukherjee, 
learned Advocate appearing on behalf of the-petitioners, that this 
resolution which merely confirmed the proceedings of the earlier meeting 
of the Calcutta University: Council merely signifies that the proceedings 
were correctly recorded. It does not give any legal sanction to the 
resolution or to its validity. In support of this submission Mr. Mukherjee 
` cited certain decisions at the Bar. 
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; 22, Mr. Gupta, on the other hand, submitted that the resolution 
adopted at a meeting of the Council on 16. 11. 79 has given a legal force 
to the said resolution. In Shackleton ‘The Law and Practice of Meetings’ 
(5th Edition) at page 112 it has been observed : “Decisions once arrived at 
do not need confirmation, and the practice adopted by some authorities 
of “confirming” minutes has no legal significance. The word “confirm” 
sometimes means “verify” ; it is commonly used in that sense at meetings 
of public bodies, who confirm the minutes of their last meeting, not 
meaning thereby that they give them force, but merely that they declare 
them accurate”. In the case of (6) Dr. Shabbir Fatima v. Allahabad 
‘University, reported in AIR 1966 All 45, it has been observed that the 
word ‘confirm’ sometimes means “verify” ; itis commonly used in that 
sense at meetings of public bodies which contitia the proceeding of their 
last meeting, not meaning thereby that they give them force but-merely that 
they declare them accurate. This Court in the case of (7) Commissioners 
for the Port of Calcutta & Anr. v. Asit Ranjan Majumder & Ors., in AIR 
1962 Calcutta 530 at page 537 has held that ‘confirmed’ is a word, the 
natural meaning of which is more than ‘indorsed’ or ‘verified’. It is 
equivalent to ‘approved’; and it is here to be construed in its natural 
sense, unless some manifest inconvenience is likely to arise from doing so.” 
“So, on a consideration of the above decisions the word ‘confirmed’ 
merely means correct recording of the proceedings. It also means the 
approval of the proceedings of the earlier meeting which have been 
correctly recorded. Therefore, the contention that confirmation gives a 
legal force and validity to the resolution which has been confirmed is 
totally unfounded and cannot be upheld. It has been urged by 
Mr. Gupta, learned Additional Advocate General, that the Calcutta 
University Council is a body separate from and nota part of the Calcutta 
University and as such its impugned resolutions cannot be struck down 
without impleading the members of the Calcutta University Council 
even in a writ petition. It has been submitted further by Mr. Gupta 
that unlike the statutory authorities as specified in section 18 of the 
Calcutta University Act, 1966, the Calcutta University Council is an 
independent authority which has been brought into being by the 
Calcutta University (Temporary Supersession) Act, 1978 and 
section 4, sub-section (d), of the said West Bengal Act VII of 1978 
clearly conferred upon the Calcutta University Council all the 
functions of the Senate, the Syndicate, the Academic Council, 
the Faculties, the Council for Post-Graduate Studies etc. and all other 
authorities established under the Statutes, Ordinances and Regulations 
made under the Calcutta University Act, 1966. The members of the 
Coufcil being not impleaded in the. instant application, the application is 
not maintainable and the relief asked for cannot be granted by this Court. 
Section 3 of the Calcutta University Act, 1966 (West Bengal Act II of 
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1966) clearly provides that the First Vice-Chancellor of the University and 
the First Members of the Senate, Syndicate, Academic Council and all 
persons who become the officers or members of such statutory authorities 
shall constitute a body corporate inthe name of the Calcutta University. It 
has also been provided therein thatthe Calcutta University ‘shall sue and be 
sued by thename of the University of Calcutta and it shall have a common 
seal and perpetual succession. After the enforcement of the Calcutta 
University (Temporary Supersession) Act referred to hereinbefore all the 
authorities of the University stood superseded under section 3 of the Act 
and by section 4, sub-section (d), of the said Act all the powers and 
functions of the statutory authorities such as Senate, Syndicate, Academic 
Council etc. have been vested with the sole authority, Calcutta University 
Council which is alone competent to exercise these powers and’ functions 
and can make regulations etc. ‘Section 8 of the Act has also specifically 
laid down that the enforcement of the Calcutta University (Temporary’ 
Supersession) Act does not in any way impair the position of. the 
University as a body corporate as provided in section 3 of the Calcutta 
University Act, 1966. This meansthat the Calcutta University inspite of the 
coming into forceof the Calcutta University (Temporary Supersession) Act, 
1978 will remain in existence as a body corporate as laid down in section 
3 of the West Bengal Act II of 1966. This being the position the reso- 
lution that has been passed by the Calcutta University Council and which 
the Calcutta University has to enforce can be assailed and/or challenged by 
the petitioners who are undoubtely the aggrieved persons being affected by 
the said resolution and this application cannot be rejected and the 
petitioners cannot be denied relief on the plea that the members of the 
University Council have not been impleaded as parties even though the 
Calcutta University has been impleaded as a party. Therefore, I am 
constrained to ’ hold that this objection cannot succeed as the University 
has been impleaded as one of the respondents in this writ application. 
The decisions of (8) Khagendra Nath Sen v. University of Calcutta, in AIR 
1974 Calcutta 187 and (9) University of Calcutta v. Khagendra Nath Sen, 
79 Calcutta Weekly Notes 762 which held that the authorities mentioned 
in section 18 of the Calcutta University Act, 1966 which from part of the 
Calcutta University and as such non-impleading those authorities while 
challenging their order do not expose the application to the risk and 
liability of having been dismissed applied also in the instant case inasmuch 
as the Calcutta University Council as has been observed hereinbefore is 
vested with all the powers and functions of these authorites. 
"23. It has been lastly submitted by Mr. Gupta that the impngned 
regulations should not be quashed and set aside inasmuch as those 
regulations laid down the norms to be followed by the students intending 
to take admission in Preliminary Law Class and prosecute Studies 
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in LL. B. Course. It has been contended that the Calcutta University 
Council has been vested with the jurisdiction to frame its own rules and 
regulations specifying the course and the norms or admission in 
LL. B. Course to be followed by the students. It has been submitted that 
the autonomy of the University should notbe interfered with by this Court 
even if there is any irregularity in the framing of the regulations. This sub- 
mission of Mr. Gupta, in my opinion, is without any substance particularly 
in ‘the instant case inasmuch as the impugned resolutions of the Calcutta 
University Council dated 31.8.79, 16.11.79 and 7.12.79 approving the 
alleged revised regulations for admission to the LL. B. Course of Studies 
by the-different Law Colleges under the Calcutta University have not been 
made. by the Calcutta University Council in accordance with the 
mandatory procedure prescribed by section 54 of the Calcutta University 
Act, 1966 read with section 4(d) of the Calcutta University (Temporary 
Supersession) Act, 1978. These regulations, as has been observed already, 
are not legally framed and as such they cannot be termed as regulations 
validly made and hence they are not enforceable. Iam unable to accept 
the submission of the learned Additional Advocate General that in 
such a case this writ court is powerless to interfere and to quash and set 
aside ‘the impugned regulations not made in accordance with the 
procedure prescribed by Law. The observations made by the Supreme 
Court in (10) Principal, Patna College v. K. S. Raman, in AIR 1966 SC 707 
at page 713 paragraph 20 were made in connection with the issuance of an 
interim order. It has been observed that the High Court should normally 
be very slow to pass ex parte interim orders because matters falling within 
the jurisdiction of educational institutions should normally be left to their 
decision, and the High Court should interfere with them only when it 
thinks it just doso inthe interests of justice. This decision does not 
apply to the present case firstly because this Court did not issue any 
interim order ex parte against the University. Secondly, the Court is 
hearing the applicationon merits. Moreover, this case clearly lays down the 
principle that the High Court can interfere when it thinks that it should 
interfere in the interest of justice. In the instant case, the revised regula- 
tions purported to have been made by the Calcutta University Council 
and which are tried to be enforced are held to be not legally made and 
therefore they are not valid and as such it is well within the jurisdiction 
` of this Court to interfere in this matter for the interest of justice. The 
other decision of (11) V. S. Vishwavidyalaya & Anr. v. Dr. Rajkishore 

Tripathi& Anr., in AIR 1977SC615 at pgae 619 paragraph 12 has no appli- 
- cation to the instant case. In that case it was observed that in a matter 

touching either the discipline or the administration of internal affairs of a 

University, courts should be most reluctant to interfere. They should 

refuse to grant an injunction unless a fairly good prima facie case is made 

out for interference with the internal affairs of the educational institutions. 
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This case also lays down that when a prima facie case has been made out 
for interference with the internal affairs of the educational institutions 
the writ court can interfere. As I have already said that the revised 
regulations for admission in LL. B. Course which are sought to be 
enforced by the Calcutta University have not been legally framed as 
required cannot be enforced and as such the instant writ application 
cannot be rejected on the mere plea that the autonomy of the ‘University 
should not be interfered with. The submission, in my opinion, in the 
facts and circumstances of the case, has no merit and hence it is rejected. 


. 24. Therefore, the regulations that have been framed by the Sub- 
committee and which are claimed to have been approved -by the Calcutta 
University Council are not enforceable as the same are not made by -the 
authorities. concerned in the manner provided under the Act. These: 
regulations prescribing norms for admission in LL. B. Course of sendi; 
have got no validity and the same are not enforceable in law, 


25, For the reasons aforesaid, the arguments advanced on behalf 
of the petitioners having succeeded the application is allowed. Let 
a Wit of Mandamus issue commanding the respondents to forbear from 
giving effect to the impugned regulations made and approved by. the 
Calcutta University: at its meetings dated 31. 8. 79 and 7th December, 1979 
as mentioned in Annexures “A” and ‘B’ to the petition as well as in 
Annexures ‘A’ and ‘C’ to the affidavit-in-opposition. Let a Writ of 
Mandamus issue commanding the respondents to allow the petitioners to — 
sit for the ensuing Preliminary Law Examination of the Calcutta 
University to be held in June, 1982 and to take all steps relating to and/ 
or incidental thereto including receipt of the examination fees and to issue 
the admit cards. Leta Writ of Certiorari issue quashing, cancelling and 
setting asidethe impugned resolutions mentioned in Annexures ‘A’ and ‘C’ 
to the affidavit-in-opposition, 


In the facts and circumstances of the case there will be no ka as 
to costs. 


H. D. 
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- [ CIVIL REVISIONAL JURISDICTION ] 


Before Mr. Justice Anil Kumar Sen and Mr. Justice ; 
Bhabes Chandra Chakrabarti - 
Decision: February 26: -1982 


Paresh Nath Mondal T Petitioner 


i Versus f : 
~ Bijan Bebari Mondal & Ors. ; ar .1...Opposite Parties* 


West Bengal Land Reforms Act, 1955 (10 of 1956), Sec. 9(6)— Appeal 
lies to District Judge—Whether District Judge, acts as a persona designata 
relating to such appeal—Whether such appeal can be transferred to a Judge 
subordinate to District Judge— Whether section 22 of the Bengal, - Agra and 
Assam Civil Coarts Act and/or section 24 of the Civil Procedure Code 
would be attracted. to ‘such proceedings before District Judge. 


The District Judge in entertaining appeals under section 9(6) of the 
West Bengal-Land Reforms Act, 1955 doesnot act asa persona designata. It 
canhot be said: that none but he alone could hear and dispose of such appeals. 


` The appeal under section Hé 6) of the said Act preferred to thè District 
Judge cannot be transferred to any Court of a Subordinate Judge inasmuch 
as the said Court has no jurisdiction to either entertain or hear and dispose 
. of the appeal as the statute itself „has prescribed the forum to be, the Court 
of the District Judge and has neither left the forum to be determined by the 
Bengal, Agra and Assam Civil Courts Act nor has it given any indication 
that the District Judge in dealing with such an appeal “can transfer the said 
appeal.to any other Court subordinate ta the District Judge. That being 
50, the’ District Judge is not competent to transfer such appeals under | 
section 9 6). of the Act to the Court of the Subordinate Judge. 
Sy “Cases referred to :— : oo 
(1) Kerala State Electrictty Board, Trivandrum v. T. P. Kunhaliumma, 
AIR 1977 SC:282. : 
(2) Prosonna Kumar Giri v. Gangadhar Rout, (1977) 81 CWN 580 : 
“1977 (2) CLJ 439 . é 
(3) Kalidasi Nath v. Obedullah Sheikh, (1977) 81 CWN 866 
A) Union of India y. Manmull Jain, (1962) 66 CWN 970: AIR 1962 


Cal 635 n 
Jahar; Lal De <Í sanan for Petitioner 
Gobinda Chandra Pal | E, for Opposite Parties 


The judgment of the Court was as follows :— 


Sen, J.: These are the two revisional applications at the instance 

of one, Parésh Nath Mondal who filed an application under section 8 
of ‘the West Bengal Lands Reforms Act against the opposite party, 
*Civil Rule Nos. 258 and 259 of 1980. ` 


ry 


\ 
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being Miscellaneous Case No. 40 of 1974, for pre-empting a sale by a 
co-sharer in favour of the opposite party. The opposite party in his 
turn instituted a counter proceeding under the same provision, being’ 
Miscellaneous Case No. 11 of 1975. The learned Munsif allowed the 
petition filed by the petitioner, Paresh Nath Mondal and dismissed the 
counter petition filed by the opposite party by two separate orders both 
dated June 26, 1976. The opposite party preferred two appeals, being 
Miscellaneous Appeal No. 78 of 1976 (arising out of Miscellaneous Case 
No. 40 of 1974) and Miscellaneous Appeal No. 79 of 1976 (arising out of. 
Miscellaneous Case No. 11 of 1975). Both the appeals having been 
transferred by the learned District Judge to the Court of the learned 
Subordinate Judge, the learned Subordinate Judge by two independent 
orders, both dated September 4, 1976 allowed both the appeals and 
reversed the decision of the learned Munsif. Feeling aggrieved, the 
petitioner, Paresh Nath Mondal, has moved this Court with two 
revisional applications on which the above two Rules had been issued. 
Mr. De, learned Advocate appearing on behalf of the pre-empting peti- 
tioner, has raised a short point that the appeals which lay to the learned 
District Judge could not have been lawfully transferred to the Court of 
the learned Subordinate Judge since the learned Subordinate Judge had no 
jurisdiction to entertain or hear and dispose of the appeals. According 
to Mr. De, under section 9(6) of the West Bengal Land Reforms Act 
an appeal lies to the District Judge, not asa Court but as a persona 
designata and hence he could not have transferred the appeal to the 
Court of the learned Subordinate Judge for hearing. Mr. De has next 
contended that even if it be not held that the District Judge isa persona 
designata, for the jurisdiction conferred, being a special one, it was for 
him to exercise it and he cannot transfer the appeal to the Court of the 
learned Subordinate Judge. Mr. Pal, appearing on behalf of the pre-emptor- 
opposite-party, has contested both the points thus raised by Mr. De. 
According to Mr. Pal, section 9(6) has extended the jurisdiction of the 
principal Civil Court ofthe District to hear the appeals from orders of 
pre-emption made under section 9(1) read with section 8 of the West 
Bengal Land Reforms Act and such appeals, as appeals from orders - 
and decrees of a Munsif, could be transferred for disposal to the Court 
of the learned Subordinate Judge, it could be so transferred; according 
to Mr. Pal, under either of the provisions of section 22 of the Bengal, 
Agra and Assam Civil Courts Act, 1887 or section 24 of the Civil 
Procedure Code. : | 


2. The points raised require careful consideration. It would be ~ 
necessary first of all to refer to the statutory provisions providing for the 
right of appeal, its forum and the procedure for disposal of such an- 
appeal. An application under section 8 and the Land Reforms Act claiming 
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pre-emption is to be disposed of by the learned Munsif in terms of 
section 9 (1) of the Act. Sub-section (6) of section 9 provides “any person 
aggrieved by an order of the Munsif under this section may appeal to the 
District Judge having jurisdiction of the area in which the land is situated, 
within thirty days, from the date of such order and the District Judge shall 
send a copy of his order to the Munsif. The fees to be paid by the parties 


and the procedure to be followed by the District Judge shall be such as 
may be prescribed.” 


3. Rule 8 of the Rules framed under the Act prescribes the 
Procedure for appeals and fees to be paid under sub-section (6) of 
section 9 and the said provision is set out hereunder :— 


“8(1). Every appeal under sub-section (6) of section 9 shall be 
filed in the form of a memorandum and shall be signed and verified by 
the appellant in the manner provided in sub-rules (2) and (3) of 
Rule 15 of Order VI of Schedule I to the Civil Procedure Code, 1908. 
It shall be accompanied by an authenticated copy of the order appealed 
against and shall: contain the following particulars, namely :— 


(a) the name.and address of the appellant ; 

(b) the name and address of the respondent ; 

(c) the location and particulars of: the holding in respect of 
which orders were passed by the Revenue Officer ; and 

(d) the grounds of appeal. f ; 


-(2) The Court-fees payable on memorandum of appeal shall be 
such as are provided in’ sub-clause (ii) of clause (a) of Article 11 of 
Schedule II to the Court-fees Act, 1870 and shall be collected in the 
same manner as laid down in that Act. ` 


(3) On the filing of an appeal, the Appellate Officer shall call for 
the records of the case from the officer or authority against whose 
order the appeal has been filed and after giving the appellant and the 
respondent an opportunity of being heard shall dispose of the appeal. 


(4) A process fee of Rupees Three per party on whom a notice 
is to be served shall be paid along with the memorandum of appeal.” 


4. On the statutory provisions as aforesaid we are to consider the 
two objections raised by Mr. De. Though a decision of a learned single 
Judge of this Court supports the first objection raisedby Mr. De, it appears 
to us that the view expressed by the learned single Judge is not approved 
by two subsequent Bench decisions of this Court.. Following the decision 
of the Supreme Court in the case of (1) Kerala State Electricity Board, 
Trivandrum v. T. P. Kunhaliumma, AIR 1977 SC 282 this Court in the case 
of (2) Prosonna Kumar Giri v. Gangadhar Raut, (1977) 81 CWN 580 and 


2 


\ 


‘36 Paresh Nath Mondal v. Bijan Behari Mondal [1982 (2) CLJ 


(3) Kalidasi Nath v. Obedullah Sheikh, (1977) 81 CWN 866, held that 
‘section 9(6) of the West Bengal Land Reforms Act when it speaks of the 
District Judge it really means the Court of the District Judge or ‘the 
principal Civil Court of the District. It had been further held that both 
the Bengal, Agra and, Assam Civil Courts Act and the Civil Procedure 
Code are applicable to proceedings contemplated by that provision before 
the District Judge. Having regard to the statutory provisions we are not 
inclined to differ from the view so expressed which is otherwise binding 
on us. This negatives the first objection raised by Mr. De to the effect 
that learned District Judge in entertaining an appeal under section 9(6) 
of the Act acts as a persona designata and as such none but he alone 


would hear and dispose of the-appeal. 


23 5. _ Although the first objection raised by Mr. De stands overruled — 
for reasons given hereinbefore, the question stil] remains as to whether the 
learned District Judge could have transferred the appeal to the Court of 


the learned Subordinate Judge for hearing and disposal. Mr. Pal, as we 
have indicated hereinbefore, relies upon the provisions of section 24° of 
the Civil Procedure Code andof section 22 of the Bengal, Agra and Assam 
Civil Courts Act and-contends that the appeal being one to the Court of . 
the District Judge is to be regulated by the normal practice and procedure 
of such a Court as prescribed by law. But, in our view, ‘neitber of the 
provisions relied on by Mr. Pal can be” invoked to support an order of 
transfer of such an appeal to the Court of the learned Subordinate Judge. 
In order to attract the provisions of section-24(1)(a) of the Code in aid 
of an order of transfer to the Court of the learned Subordinate Judge, it 
has to be established that the Court of the learned Subordinate Judge is 
otherwise competent to hear and dispose of the appeal. Unless the Court 
of the learned Subordinate Judge is otherwise a Court competent to hear 
and dispose of such an appeal the learned District Judge cannot transfer 
the appeal to the said Court for hearing and disposal in exercise of his 
powers under the said provision. Section 9(6) of the West Bengal Land 
Reforms Act not only confers the right of appeal but also fixes the forum, 
namely, the Court of the District Judge which in view of the provisions of 
section 8(2) of the Bengal, Agra and Assam Civil Courts Act may include 
on assignment the Court of the Additional District Judge appointed for 
the District. But the position of the Subordinate Judge is materially 
different. Section 24(1) of the Civil Procedure Code can be attracted only 
if section 22 of the Bengal, Agra and Assam Civil Courts Act can be 
invoked to confer upon the learned Subordinate Judge the jurisdiction 
to hear and dispose of such an appeal preferred under section 9(6) of the 
West Bengal Land Reforms ‘Act. Section 22 of the Bengal, Agra and Assam 
Civil Courts Act, however, cannot be invoked. Section 22 must be read 
along with and in the light of section 21 of that Act. When section 22 
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speaks of “appeals pending before him from the decrees or orders of 
Munsifs, it obviously refers to appeals, the forum of which, is prescribed 
by section 21(2) of the Bengal, Agra and Assam Civil Courts Act. It has 
now been clearly held bya Special Bench of this Court in the case of 
(4), Union of India v. Manmull Jain, (1962) 66 CWN 970 that section 21 of 
the Bengal, “Agra and Assam Civil Courts Act when it speaks of orders, 
it means orders passed in suits or proceedings arising out of suits. Such 
‘being-the position, the order appealed against in the present case though 
passed by a.Munsif is not an order coming within the scope of 
section 2102), or séction 22 of that Act because it is not an order passed 
in a suit ora proceeding arising out of a suit. Moreover, we have pointed 
out heréinbéforé'that the statute itself has prescribed the forum to be the 
Court of the, District Judge and has neither left the forum to be 
determined by the. Bengal, Agra and Assam Civil Courts Act, nor has it 
given any indication that the District Judge in dealing with such an appeal 
can transfer the appeal to any other Court subordinate to the District 
Judge. In- such a situation it would not permissible for us to hold that 
_the learned District Judge could transfer the appeal as done in the present 
case to the Court, of. the learned Subordinate Judge or that the learned 
Subordinate Judge was competent to hear and dispose of such an appeal. 
In this view we must uphold the objection oft Mr. De that the appeal 
preferred to the learned District Judge could not have been competently 
transferred to the Court of the learned Subordinate Judge when that 
Court had not the jurisdiction to either entertain or hear and dispose of 
the appeal. i 

6. -In the result, the revisional applications succeed and the Rules 
are made absolute. The impugned orders passed by the learned 
Subordinate Judge in two Miscellaneous Appeals referred to herein- 
before being set aside the appeals are remanded for rehearing by the 
competent Court in accordance with law. 


The parties will bear their respective costs. Let:the records be sent 
down forthwith. z 


Chakrabarti, J.: I agree. 
S. N. R. 
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[ CIVIL REVISIONAL JURISDICTION | 
- Before Mr. Justice Bimalendra Nath Maitra 
Decision : June 11, 1982 


Dr. Narendra Lal Dutta Banik i n Petitioner 
4 Versus ; 
Sarojendra Nath Ghosh GG Opposite Party* 


West Bengal Premises Tenancy Act a2 of 1956), Secs. 8 & 10— | 
Determination of fair rent by Controller—Whether statutory tenant can 
apply under section 8(1)(e) for fixation of fair rent ?-—Interpretation. 


‘The nant filed an application ‘under section 8(1)(e) of the West 
Bengal Premises Tenancy Act, 1956 for fixation of fair rent of the premises 
in question before the Rent Controller. The Rent Controller rejected 
the said application as he was of opinion that since the applicant’s tenancy -- 
had already been determined and a suit for eviction had been filed, the 
application for fixation of rent was not tenable in law. An appeal was 
-preferred without success. Hence, the revisional application. 


HELD: Section 2(h) of the 1956 Act clearly says that ‘tenant’ 
includes a person who continues in possession after the termination of -his 
tenancy, Since according to the definition of the word ‘tenant’ tn 
section 2(h) the petitioner ts a tenant of the disputed premises and inasmuch 
as he is possessed of the tenant’s estate in the disputed property, in view of 
sections 8 and 10 of the Act, he ts entitled to apply for fixation of fair rent 
of the disputed premises before the Rent-Controller although his" tenancy 

-has been determined by a notice to quit. 


Cases referred to :— 


(1) Dean vy. Bruce, 1951 All ER 926 

(2) Karnani Industrial Bank v. Satya Niranjan, LR 55 IA 344 

(3) Moni Jain v. Raja Ram, AIR 1980 SC 299 : 

(4) Sudhir Kumar Chakraborty v. Ashutosh, Bhattacharya, 1980 . 
(1) CLJ 36 

(5) Ananda Nivas v. Anandji, AIR 1965 sc 414 

(6) Calcutta Credit Corporation v. Happy Homes, AIR 1968 sc 471 

(7) J. C. Chatterjee y. S. Tandon, AIR 1972 SC 2526 

(8) Damadilal v. Paras Ram, AIR 1976 SC 2229 

(9) Dooki Prosad y. Duli Chand, AIR 1954 Cal 532 


Ranjit Kumar Banerjee and Asoke Kumar Banerjee  ...... for Petitioner 
Dilip Kumar Bose and Mrs. Keya Bhattacharjee EES Jor Opposite Party 


*Clvil Rule No. ]113 of 1981. 
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The judgment of the Court was as follows :— 


4 The tenant filed an application under section 8(1)(e) of the West 

Bengal Premises Tenancy Act for fixation of fair rent of the disputed 
premises. The landlord-opposite-party filed an objection. The learned 
Rent ‘Controller was of opinion that since the applicant-petitioner’s 
tenancy. had already been determined. and a regular suit for ejectment 
filed, the application for fixation of rent was not tenable in law. An 
appeal was preferred’ without any success. Hence, this revisional 
application: g 


2. It has been contended on bebalf of the tenant petitioner that in 
the case of (1) Dean v. Bruce, in 1951 All ER 926 at page 928 Lord 
Denning has taken the view that once a contractual tenancy is at an 
end, but the tenant continued in possession on the footing of Rent Acts, 
the rent of the house is regulated by the Act and the question of estoppel . 
is out of the way. Reference has been made to the case of (2) Karnani 
Industrial Bank v. Satya Niranjan, in LR 55 Indian Appeals 344 at page 
350 to show that under the Calcutta Rent Act, 1920, the Controller has 
jurisdiction to.fix standard rent of the premises, though on the date of 
the application the tenancy had been determined. In order to give 
any working effect to the Act, the words, ‘landlord’ and ‘tenant’, must 
include ex-landlord. and ex-tenant. In the case of (3) Moni Jain v. Raja 
Ram, in AIR 1980 SC 299 at page 300 it has been stated that in view of the 
East ‘Punjab Urban Rent. Restriction Act, the word ‘tenant’ includes the 
quandam tenant continuing in possession. An ex-tenant is clothed with all 
the rights of a regular tenant. Consequently, he can apply for fixation 
of rent. The contrary view taken by learned Single Judge in the case 
of (4). Sudhir Kumar Chakraborty v. Ashutosh Bhattacharya, reported in 
1980 (1) CLJ 36, which was also referred to by the learned Appellate 
Court, cannot be accepted: 


3. The learned Advocate appearing on behalf of the opposite 
_ party has stated that after service of a notice of ejectment, the landlord 
filed an ejectment suit. The tenant filed an application under section 17(2) 
of the Act. “On 13.9.1980 that application was disposed of. A revisional 
application was then preferred and that matter has since been disposed - 
of by the High Court. On 11.3.1978 the tenant filed the present applica- 
tion under section 8 of the Act for fixation of fair rent. The view 
taken by the learned Single Judge in the case of Sudhir Kumar v. Ashutosh 
(supra) is correct because of the Supreme Court decisions of (5) Ananda 
Nivas v. Anandji, in AIR-1965 SC 414, (6) Calcutta Credit Corporation v. 
Happy Homes, in AIR 1968 SC 471 and (7) J. C. Chatterjee v. S. Tandon, 
‘AIR 1972 SC 2526 at page 2528. The Supreme Court has pointed out 
, that after the tenant’s tenancy is determined by a notice to quit, he merely 


4 


40 Dr. Narendra Lal Dutta Banik v. Sarojendra Nath Ghosh [1982 (2) CLJ 


becomes a statutory .tenarit’ because the ‘contractual tenancy comes to 
an end. The statutory tenant has no right to ask for. fixation of fair 
Tent within the meaning of section 8 of the, Act. 


- 4.. The three Supreme Court cases cited on behalf of ‘the opposite 
party do niot lay down any contrary proposition. Those cases do not 
indicate that after ‘the tenant’s tenancy is determined on the footing of 
a notice to quit,. hé cannot pray for’ fixation of fair rent ‘under section 8 
of the Act or-his rights regarding the property in question vanish. Let 
it be seen what the Supreme Court has stated in the case of (8) Damadilal 
v. Paras’ Ram, reported in AIR 1976 SC 2229 at pages 2234 and 35. It 
will appear ‘therefrom ‘that a tenant whose contractual tenancy has been 
determined, : but who is protectéd “against eviction by the statute, hasa 
Tight to the property. It is ‘not “true ‘that with the deterinination of the 
tenancy the ‘tenant’s estate disappears. Further, there is a Bench case 
-of our Court, viz., the’case of (9) Dooki Prosad v. Duli Chard, reported 
in AIR‘ 1954 Cal” 532'at page 535 to show that the definition of tenant 
includes ‘eX-tenant in possession and whose tenancy has been determined. 
The" aforesaid “décisions of the Supreme Court and the Bench case of 
bur High Court. were not’placed before the learned single Jüdge in the 
aforesaid’ casé of Sudhir V: Ashutosh (supra). Consequently, it is not 
necessary ‘to refer-this ‘case ‘to the Division Bench. i . 

> 5., A right has been given to the tenant also under section 10 
read with section 8 of:the Act to apply for fixation of fait rent. Those 
Provisions do not.give any indication that a statutory tenant hag been 
divested of such right. Section 2(h) of the Act clearly says that ‘tenant’ 
includes a person , who ‘continues in possession after the termination of 
his tenancy. Since according to the definition of the word, ‘tenant’ in 
section 2(h) petitioner is a tenant of the, disputed premises and, inasmuch 
as he is possessed of tenant's estate in that property, in view of sections 10 
and 8 of the Act, it must be held that he can. apply for fixation of fair 


tent of the disputed premises, though his tenancy has been determined 
by a notice to quit. | l i 


6. The learned Tribunals below acted with material irregularity 
in turning down the prayer. So, for the ends of justice the matter must 
be remitted to the learned Controller for disposing of the petitioner’s 
application according to law. ; NEK 


-- - The.Rule is .made absolute and the impugned order. set aside: 
‘There will be no order as to costs. . 
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[ CIVIL APPELLATE JURISDICT ION ] 
Before Mr. Justice Chittatosh Mookerjee 
Decision : - April 28, 1982 


Sk Md: Shebjadhan Shawkat & Ors. > ` .....Appellants 
: , Versus C ‘ 
‘Corporation of Calcutta 2 aes Respondent* 


- ‘Calcutta Manicipal Act (W. B. Act 33 of 1951), Seca: 180, 181, 184— 
Notice, when valuation is- made—Objection to proposed valuation—Valuation, 
when fo be final. ' 


‘Calcutta Manicipal Act (W. B. Act 33 of 1951), Sec. 194—Vacancy 
-remission—When ayailable—Proviso thereto—Bar to getting remission 
or refused. ` 


The Court of Appeal below was right in overruling the contention 
of defendant-appellants that the increases.in the consolidated rates as 
„Claimed were invalid and that the amounts claimed ‘were irrecoverable. 
The defendants impugned that the periodical revisions of the consolidated 
‘rates payable in respect of the suit-premises on the plea that notices under 
section 180 of the Calcutta Municipal Act, 1951 were not served upon 
them. Section 184 of the Calcutta Municipal Act lays down that every 
valuation under section 172 of the Act shall be final subject to the provisions 
of 181, 182 and 183. There is no evidence ‘that the owners of the premises 
had filed objections under section 181 of the Act against the aforesaid 
periodical increases made. in-the. valuation of the suit-holding. They did 
. not appeal to the Court.of Small Causes under. section 183 of the Act. 
‘The burden of proof was upon the defendants to establish that the Assessor, 
Corporation of Calcutta never gave them any special notice under section 181 
of the. Act “increasing the valuation of the holding. It appears from the 
_ averments in the plaint that the valuation acs the holding was revised on 
four- successive occasions.’ 


The defendant-appellants cannot claim that they were entitled to any 
vacancy-remission under section 194 of the Calcutta Municipal Act, 1951. 
` The admitted position was that the arrears of consolidated rates were 
"due at the date of filing: their application under section 197 of the Act 
. and- under the proviso to the said ‘section, no remission nor refund could 

be allowed. Only if they were not in arrears, the defendants, prayer for 
vacancy-remission under section I 94 of the Act could have been considered. 
Their - prayer for vacancy- remission was barred’ under the proviso to 
section 194 of the Calcutta Municipal Act, 1951. 


* Appeal ae Appellate Decree No. 1050 of 1973. 
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Cases referred to :— = 


(1) Sushil Chandra Dutta & Ors. v. Corporation of Calcutta, in 
Appeal from Original Order No. 466 of 1967 (an unreported 
decision of a Division Bench disposed of on February 5, 1969) 


(2) Mathura Prosad Rajghoria & Ors. v. The Corporation of Calcutta, 
48 CWN 336 


(3) Subimal Chandra Chatterjee v. The Coporation of Calcutta, 51 
` CWN 326 


The judgment of the Court was as follows :— 


The appellants are admittedly owners of the Holding No. 2A, Indra 
Biswas Road. The Corporation of Calcutta sued them for recovery of 
. Rs. 1,503.91P. as the arrear consolidated rates in owners’ share in respect 
of Premises No. 4, Indra Biswas Road for the periods mentioned herein- 
after and also for interest payable upon the said amount. The learned 
Munsif, Additional Court, Sealdah dismissed the said suit. The learned 
Additional District Judge, 2nd Court, Alipore, has allowed the appeal 
of the Corporation of Calcutta and has decreed the suit in preliminary 
form. Hence, this second appeal at the instance of the defendant-owners. 


2. The Corporation of Calcutta had claimed recovery of the said 
owners’ share of the rates from 3rd quarter, 1955-56 to 2nd quarter, 
1957-58 at the rate of Rs. 37 45P. per quarter. The Corporation of Calcutta 
further claimed recovery of owners’ share for the 4th quarter, 1957-58 
at the rate of Rs. 51.19P. per quarter up to the 4th quarter, 1962-63. 
The Corporation also claimed that owners’ share at the rate of Rs. 56.19P. 
was due for 3rd quarter, .1965-66 and also owners’ share at the rate of 
Rs. 62.44P. from the 4th quarter, 1965-66 to the 2nd quarter, 1969-70 
together with interest. The total amount payable for the aforesaid periods 
was alleged to be Rs. 3,051/- after duducting Rs. 1,533.91P. paid by a 
cheque by the owners. The Corporation prayed for recovery of the balance 
amount and for creating a charge for the same upon the holding in 
question. 


3. In my view, the learned Additional District Judge had rightly 
overruled the contention of the defendant-appellants that the aforesaid- 
increase in the consolidated rates were invalid and that the amounts 
claimed were irrecoverable. The defendant-appellants impugned that the 
said periodical revisions of the consolidated rates payable in respect of the 
suit premises on the ground that notices under section 180 of the Calcutta 
Municipal Act, 1951 were not served upon them. Section 184 of the 
Calcutta Municipal Act, 1951 lays down that every valuation under 
section 172 of the said Act shall subject to the provisions of sections 181, 
182 and 183 be final. There is no evidence that the owners of the premises 


|| 
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bad filed objections under section 181 of the Calcutta Municipal Act 
against the aforesaid periodical increases made in the valuation of the suit 
holding. They did not appeal to the Court of Small Causes under section 
183 of the Calcutta Municipal Act, 1951. The burden of proof was upon: 
the defendants to prove that the Assessor, Corporation of Calcutta, never 
gave them any special notice under section 181 of the said Act after 
increasing the valuation of the holding. According to the averments 


made in the plaint. the valuation of the holding was revised at least on 
- four different occasions. > 


4. There was not even sufficient averment in the written state- 
‘ment filed by the appellants asto whether notices under section 180 of 
the Calcutta Municipal Act, 1951 were served in respect of all the 
aforesaid four revisicns or the said notice was not given in respect of 
some of the said revisions. Under sub-section (1) of section 190 of the 
Calcutta Municipal Act, 1951, the assessment calculated on the valuation 
for the time being shown in the assessment book shall be deemed to be 
the amount payab!e during the whole period for which the valuation is in 
force. Further, -there is a statutory presumption of correctness and 
due compliance with the formalities in respect of such valuation and 
assessment made by the Corporation of Calcutta. The learned Munsif 
did not even frame -any issue on the question whether or not the said 
revisions of consolidated rates claimed by the Corporation of Calcutta 
had been illegally made. In order to corroborate their oral evidence 
about non-service of such notices, the defendants made no attempt to 
produce any documentary evidénce and did not also call upon the 
Corporation of Calcutta to disclose necessary documents, relating to 
alteration of the consolidated rates payable for the disputed holdings. 


5. The Division Bench in their unreported judgment dated 5th 
February, 1969 in (1) Sushil Chandra -Dutta & Ors. v. Corporation of 
Calcutta, Appeal from Original Order No. 466 of 1967, made observations 
about the effect of non-service of speical notice under séction 180 of the 
Calcutta Municipal Act, 1981 in an appeal by the assessee. against the 
decision of the learned Judge, Small Causes Court, Sealdah dismissing 
his appeal under section- 183(1) of the Calcutta Municipal Act, 195]. 
The Division Bench had reversed the, finding of the Small Causes Court 
Judge that such a notice under section 180 was served and held that there 
was no evidence of service of any notice on the occupier under section 180 
of the said Act and that according to the Division Bench, the impugned 
assessment was illegal because such a notice was compulsory under the 
statute. By adducing cogent evidence the defendant-appellants in the 
said suit, did not prove that notices under section 180 of the Calcutta 
Municipal, Act were not served on four occasions when the valuation and 
assessment of their holding were revised. 
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6. The learned Additional District Judge on facts also found that 
the ‘A’ Schedule property had been previously leased out by the defendant 
owners to ESSO & Co. and the rate bills used to be presented to that 
Company at their Church Lane address and there was no evidence that 
after the said lessee, the company, had vacated the suit holding, the defen- 
dants who were the owners had never informed the Corporation of Calcutta 
that the rate bills should be henceforth sent to their residence at 4, Indra 
Biswas Road and not to the office. of ESSO & Co., who were previously 
their lessee. The lower Appellate Court also believed the case of the 
plaintiff, Corporation of Calcutta that the rate bills were also in fact sent 
under Certificates of Posting (Ext. 2) to the defendants at their residential 
address at 4, Indra Biswas Road after changing previous address 6, Church 
Lane which was the office of their previous lessee. According to the 
defendant-appellants, their lessee had vacated the holding in suit on Ist 
August, 1965 and previous to them the bills used to be presented to their 
said lessee. Sitting in second appeal, Iam not ina position to reverse. 
the said finding of fact made by the lower Appellate Court to the effect 
that the Corporation cf Calcutta in fict had presented the rate bills by 
sending them under Certificate of Posting to the defendants at their 
residential address. In that view of the matter, strictly it was not 
necessary for the lower Appellate Court to decide whether or not without 
presentation of the bills, the Corporation was entitled to bring the instant 
charge suit for recovery of arrear consolidated rates payable in the 
owner’s share. 


7. The Division Bench decision of (2) Mathura Prosad Rajghoria 
& Ors. v. The Corporation of Calcutta, 48 CWN 336, is a clear authority 
for the proposition that the word, ‘“‘Defaulter” in section 204 of the 
Calcutta Municipal Act, 1923 meant a person who being liable to pay 
consolidated raté by the date specified in section 149 of the ‘Act had failed 
to do so. It did not mean a person who being presented with a nctice 
under section 189 of the Calcutta Municipal Act had failed to pay within 
7 days. Chakrabarti, J. who wasa member of the later Division Bench 
decision in (3) Subimal Chandra Chatterjee v. The Corporation of Calcutta, 
51 CWN 326, had no doubt expressed dissent from the said view of the 
earlier Division Bench decision in Mathura Prosad Rajghcria’s case (supra). 
But Blank, J. who was a member of the earlier Division Bench which had 
decided Mathura Prosad Rajgforia’s case (supra) and also a member of 
the later Division Bench decision in Subimal Chandra Chatterjee’s case 
(supra), did not concur with Chakrabarti, J. that the case of Mathura 
Prosad Rajghoria (supra), was not rightly decided. But both the learned 
Judges were of the view that apart from section 204, section 205 of the 
Caicutta Municiapal Act, 1923 authorised institution of a charge suit 
against the owners for’ recovery of arrears of occupier’s shure of 


1982.(2) CLJ] - Sk. Md. venir Shawkat v. Corpn. of Calcutta 45 


consolidated. rate and that. such a sujt under section 205 need not satisfy 
the requirements of section 204 of the said Act of 1923. Therefore, I hold 
that the lower Appellate Court had rightly: decided that the instant charge 

suit was maintainable against the defendant owners. I may also record 
that the defendant-owners. who are appellants in this second appeal, 
neither pleaded nor proved. that the arrear consolidated rates claimed by 
the Corporation of Caicutta had been already paid and that they were not 
due or payable. Therefore, the amount of owners’ share of consolidated 
tates” claimed by the Corporation, of Calcutta had remained unpaid. 


8. The appellants cannot claim’ that they were entitled to vacancy- 
remission under section 194 of the Calcutta Municipal Act, 1951. The 
admitted position was that the arrears of consolidated rates were due at 
the date of -filing of their application under section 197 of the Act and 
under the proviso to the said section, no remission nor refund could be Í 
allowed. Only if they were notin arrear, the defendants’ prayer for 
vacancy-remission under section 194 of the Act could have been 
consideted. Their prayer for vacancy-remission was, however, barred 
. under the proviso to section 194 of, the Calcutta Municipal Act, 1951. 


9, The learned Advocate for the appellants did not urge before 
me that. by receiving a cheque for Rs. 1,503.91P. the Corporation of 
Calcutta was in any was estopped. from suing the defendant-owners for 
recovery of the balance sum due. In the facts and circumstances of- 
this case, I, however, propose to disallow claim of interest at the rate 
of 6% per annum from the date of the institution of the suit. Such 
interest at the rate of 6% shall be payable only after the final decree for 
enforcement of the charge is drawn up. 


‘10. I, accordingly, dismiss this appeal and affirm the judgment 
and decree of the lower Appellate Court subject to the modification 
that decretal amount will carry interest at. the rate of 8% from the 
date of the passing of the final decreé in the suit. 

There will be no order as to costs. 


H. D. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bankim Chandra Ray 


á Decision : April 23, 1982 
Dr. A. K. Chakravarty > e Petitioner 
Versus 


Governing Body, Jagannath Kishore College & Ors. ...Respondents* 


Constitution of India—Article 226—Scope of—Principal of a 
Government-Sponsored-College challenging acts of Governing body and 
matters relating to disciplinary proceedings against him—Locus standi of 
petitioner—Maintainability of writ petition—Alterpative remedies under 
statute not being exhausted—Suspension, whether justified—Whether it 
amounts to punishment —Charge of bias and closed mind against authority 
adversely acting against petitioner—Rules of natural justice—Charge-sheets, 
whether illegal and inoperative as alleged. 


West Bengal College Teachers (Securify of Service) Act (36 of 1975) 
—Rules framed thereunder in 1977—Whether purported suspension is 
punishment under sec. 9(1)(iv) of the Act—Whether violative of sec. 9(2) 
read with Rule 7—Disciplinary proceedings under sec. 11—Subsistence 
allowance under sec. 11(3)—Held to be not illegal—Proceedings conducted 
is bad and liable to be quashed. 


The Principal of a Government-Sponsored-College was in distress. 
He had not been pulling well with the college authorities for some 
time past. He had his grievances. Moved by some inspiration he 
approached the High Court with a writ application. As most of his 
complaints were found to be substantially true, he got his reliefs in no 
time through the intervention of the High Court. 


HELD: Genvrally a writ application against the college authorities 
does not lie inasmuch as the Government-Sponsored-College is not an agency 
or instrumentality of the “State” andis notan ‘authority’ within the meaning 
of Article 12 of the Constitution of India. Still then, a writ application 
against an order of the Governing Body of the College is maintainable as it 
purports to prejudicially affect the petitioner's legal rights conferred by the 
West Bengal Teachers (Security of Service) Act, 1975 even though the 
Go vernment-Sponsored-College isnot a statutory body or an agency or instru- 
mentality of the State. As such the instant writ application is maintainable. 


On a plain reading of the provisions of Article 226 of the Constitution 
of India, it appears that the writ jurisdiction of the High Court extends to the 
issuance of a writ not only to any authority including in appropriate cases 
any Government within the territories in relation to which the High Court 
exercises its jurisdiction -but also to issue writs to any person within such 
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territories notwithstanding the fact that the seat of the Government or the 
authority or the residence of such person is not within those territories if the 
cause of action, wholly or in part, arises within the territories in relation 
to which the High Court exercises its jurisdiction. 


A writ application is maintainable not only against any authority 
including, in appropriate cases, any Government but also against any person, 
.if such person is invested with the duties enjoined by the statute. In 
other words, if a non-statutory body is enjoined by the statute to observe the 
provisions of the statute while taking penal action against its employees. 
Such a statutory body like the Governing Body of the Jagannath Kishore 
College, Purulia, is amenable to the writ jurisdiction of this Court and for 
infraction of the duties and obligations imposed upon it by the statute the 
aggrieved person can very well challenge its action by a writ application 
before this Court. - 


The general rule requiring the exhaustion of statutory remedies before 
any writ-would be granted is a rule of policy, convenience and discretion 
rather than a rule of law and instances are numerous where a Writ of 
Certiorari has been issued inspite of the gaer that the agsrieved party had 
other adequate legal remedies.‘ 


Iris well-settled that the High Courts under Article 226 of the 
Constitution have ample jurisdiction to interfere with an order infringing the 
provisions of the statute even if there is an alternative remedy provided by 
the statute but that is for the High Court to decide whether it will exercise 
its discretion in granting relief in a particular case where there is an equally 
appropriate, efficacious and alternative remedy. 


In the facts and circumstances of the case, it is hardly possible to 
contend that the relationship between the petitioner and the Governing 
Body of the College is one of master and servant as in the case of a private 
emrloyer and employee. The terms and. conditions of the petitioner’s. 
service are no longer in the domain of contract but they are expressly 
governed by the terms and conditions as provided in the statute and as 
such the petitioner has acquired a status which entitles him to make an 
application for an appropriate writ before this Court fot setting aside 
andlor quashing an illegal order made by the Governing Body of the 
College interfering with the terms and conditions of his service and in 
case of illegal termination of his service he can also move this Court for 
quashing that order and for his reinstatement. 


It appears from the resolution itself (Annexure ‘G’) that the petitioner 
was pluced--under suspension pending completion of the disciplinary 
proceedings. That being so, the said order of suspension has been made 
in accordance with the provisions of section 11(3) of the Act. Therefore, 
the said- order cannot be impeached as illegal and unwarranted on the 
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ground that it amounted to a punishment imposed without complying with 
the procedure ‘prescribed. The petitioner also having, received subsistence 
allowance under the suspension order cannot now iwun round-and challenge 
the same as being not an o1der of suspension pending disciplinary proceeding 
under section 11 of the Act. It is not a punishment under’ section 9(1) (iv) 
of the Act. The petitioner shall not be allowed to approbate and reprobate. 


It is well-settled thatthe rules of natural justice will apply to cases 
not covered by law validly made. ‘In other words, such rules do not 
supplant the law of the land but supplement it. The rules of natural justice 
will operate unless excluded by statute. 


So far as the instant case is concerned it appears from-the first 
charge-sheet that the said charge-sheet was framed with a closed mind 
and the disciplinary authority, that is, the members of the Governing Body 
of the College were clearly biased against the petitioner. Moreover, before 
holding the enquiry as per the charge-sheet as framed by the disciplinary 
authority, it has asked the petitioner to show cause why penal action 
should not be taken against him This is enough to show the closed mind 
and the bias of the disciplinary authority. 


It appears from the proceedings of the meeting of the Governing 
Body held on 27.4.81 that out of 3 members appointed by the Governing 
Body as the Enquiry’ Committee, respondent No. 6, resigned from the 
Enquiry Committee on the ground that he had to testify as a witness in 
the enquiry. It also appears that the President, respondent No. 4, who 
is a member of the Enquiry Committee is also biased and is also interested. 
The first charge-sheet (Annexure ‘G’) is vitiated by bias and closed mind, 
The second charge-sheet is also bad inasmuch as the same contains 
‘charges which are totally different from the charges contained in the first 
charge-sheet: and as such the second charge-sheet is also illegal and bad. 
Moreover, from the second charge-sheet, it appears that respondent No. 4, 
who is the President of the Governing Body and is also a member of the 
Enquiry Committee is also biased against the petitioner inasmuch as he 
has to consider his own letters and documents while considering the articles 
of charges framed against the petitioner. Therefore, both the charge-sheets 
are yitiated by bias and closed mind and as such the enquiry proceedings 
that were held by the members of the Enquiry Committee who were 
also biased against the petitioner utterly contravened the principles of 
natural justice inasmuch as justice. must not only be done but must 
appear to have been done. Hence, the charge-sheets and the enquiry as 
held by the said Enquiry Committee on the basis of the said charge-sheets are 
liable to be quashed and are set aside. Be that as it may, this will not, in 
any way, prevent the authorities concerned from proceeding with the 
disciplinary proceedings in accordance with law. 
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Dhruba Kumar Mukherjee and Bidyut Mukherji. vesee for Appellant 


Swadesh Bhusan Bhunia and ; , i 
_ Dipak. Chowdhury tee fOr, Respondent .Nos. 4, 6-11 and 13 


K. Me Yusuf and x ‘Bhattacharya ` i... Jor the State 


. The iain of the Court was as follows : — 


The petitioner who is the Principal of Jagannath Kishore College, 
Purulia, had challenged in this writ petition the order of suspension as 
well as the charge-sheet contained in the resolution of thè meeting of the 
Governing Body of the said College -held on 31: 1. 81 as well as the second 
charge-sheet sent to the petitioner. by a letter dated 28. 4. 81 on the 
grounds that the said, charge-sheets were vitiated by closed mind, bias and 
the second charge-sheet was contrary to the charge-sheet served early. 
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2. The facts of the case, in short, are as follows :— 


The petitioner was appointed as the Principal of the Jagannath 
Kishore College, Purulia, which -is a Government-Sponsored-College 
against a permanent vacancy on Ist of December, 1978. The terms of 
appointment were that he would remain Principal for one year with effect 
from the date of his joining the post on probaticn and confirmation and 
other conditions of his service would be guided by the West Bengal 
College Teachers (Security of Service) Act, 1975 and the rules framed there- 
under in addition to the Government Orders and Statutes/Regulations/ 
Rules/Ordinances, Act of the University of Burdwan. The College is 
affiliated to the University of Burdwan. The Governing Body of the 
College was reconstituted on 27th of December,. 1978 and the petitioner 
as Principal was the Ex officio Secretary of the Governing Body: The 
College, being a Government-Sponsored-College, is governed by the 
terms and conditions of a sponsored college as approved in Government 
Order No. 1173-Edn./4C-147/56 dated 31st October, 1956, a copy 
of which is annexed as Annexure ‘A’ to the petition. In accordance with 
the said rules the Principal of the College is the Chief Administrative 
Officer and drawing and disbursing officer of the said college. In 
contravention of the rules of the Governing Body some members of the 
Governing Body of the said college attempted to convene a meeting 
of the Governing Body of the said college on requisition and this matter 
was referred to the Director of Public Instruction, Government of West 


Bengal, on 23rd April, 1980 for his opinion and necessary action. Instead | 


of giving any opinion or direction and clarification in this matter the 
Director of Public Instruction sought an explanation from the petitioner 
on 23rd June, 1980. The petitioner gave a reply to the same. On 24th 
of December, 1980, the Director of Public Instruction, Government 
of West Bengal, requested the petitioner to convene a meeting of the 


Governing Body of the said college in order to enable several important - 


matters relating to the college to be discussed. It has also been stated 
in the said letter that the Government will depute an officer of the 
Education Directorate who will be present at the meeting of the 
Governing Body as an observer. An ordinary meeting was convened on 
31st of January, 1981 by the petitioner and an observer was sent by the 
Government, to be present in the meeting and he participated in the 
deliberations of the meeting which was Contrary to the provisions of the 
rules and regulations. In this meeting matters which were not in the 
agenda were discussed and it was decided to hold disciplinary proceedings 
against the petitioner and the petitioner was placed under temporary 
suspension. A committee was appointed to enquire into the charges 
mentioned therein against the petitioner. It was also resolved in the 
said meeting to serve a show-cause notice upon the petitioner mentioning 


~ 
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- the charges against him and the show-cause notice was served on him 
in the said meeting. It has been pleaded that this Resolution of the 
` Governing Body adpoted in this meeting held'on 31st January, 1981 is 
highly illegal and without jurisdiction as itin clear violation of the terms 
and conditions of the sponsored college approved as’ contained in G. O. 
No. 1173-Edn/4C-147/56 dated. 31.10.56. It has also been pleaded that 
the Resolution of the Governing Body placing the petitioner under 
temporary suspension and holding enquiry against him is, in violation of 
the terms and conditions of the sponsored college as amended under Rule 
19 of the West Bengal Teachers (Security of Service) Act, 1975. It has 
also been stated that the said resolution adopted by the.members of the 
` Governing Body for initiating disciplinary proceeding against the petitioner 
is mala-fide and violative of the provisions of the West: Bengal College 
Teachers (Security of Service) Act, 1975 andthe rules framed thereunder. 
It has been further submitted that the order of suspension is a penalty in 
accordance with the provisions of the said Act and the said order of 
suspension is illegal as the same has been made without complying with 
the mandatory provisions of the said Act and .the rules framed thereunder. 
It has also . been pleaded that the first charge-sheet contained in the reso- 
lution dated 31st January, 1981 is‘vitiated by bias and closed mind. It has 
. also been submitted that the second charge-sheet which was later served 
upon the petitioner by the letter dated 28th April, 198! by the members 
of the Enquiry Committee is illégal.and bad as the same is contrary to 
the first charge-sheet and it is materially different from the first charge- 
“sheet: Moreover, the said charge-sheet, it does not appear from the 
resolution of the Governing Body of the college which is the appointing 
authority of the petitioner, was framed -by the disciplinary authority and 
` so'it is also bad. It has also been submitted that the second charge-sheet 
was served in order to fill up the lacuna.in the resolution of the Governing 
Body and the charge-sheet framed against the petitioner in the meeting 
dated 3lst January, 1981. The second charge-sheet is also motivated and 
mala fide. The second charge-sheet is annexed as Annexure ‘J’ to the 
petition.. The petitioner sent a reply on receipt of the second charge-sheet 
that the second charge-sheet is contrary to the first charge-sheet and it is 
- useless to senda reply tothe first charge-sheet framed against him on 
31st January, 1981. It has also been submitted that the charge-sheet 
proved the closed mind of the: authority and as such it is not sustainable 
in law. 


3. "Onthese statements and allegations the instant rule was issued and- 
there was an interim order to this extent that if any order of dismissal or 
discharge of service or any penal order is made the same shall not be given 

-effect to until further orders and this interim order was initially made for 
a period of three weeks from the date of issuance of the Rule with liberty 
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to pray for extension of the said interim .order on notice to the respon- 
dents. On 22nd of September, 1981, after hearing the learned Advocates 
for the parties the interim order was modified tothe extent that the college 
authorities may conclude the enquiry and pass the final order but such 
final order would not be given effect to until further orders of this Court. 
The collége authority was also directed to pay all arrears and current 
Sublérence: allowance to the petitioner. 


4. Mr. D. K. Mukherjee, learned Advocate appearing on behalf of 
the petitioner, has submitted that though the college is a sponsored 
college and it is not within the ‘other authorities’ in Article 12 of the 
Constitution of India still the instant writ application at the instance of 
the Principal against the show-cause notices and charge-sheet dated 31st 
January, 1981 and the charge-sheet dated 29th April, 1981 in accordance 
with the Annexures ‘G’, ‘K? and JAN to the petition is maintainable 
inasmuch as the petitioner has acquired a statutory. status which purports 
‘to have been infringed and/or threatened to be infringed by the impugned . 
show-cause notice and charge-sheets. It has- been: submitted by 
Mr. Mukherjee that the terms and conditions of the petitioner’s service 
are governed by the West Bengal College Teachers (Security of Service) 
Act, 1975 and this Act confers a status on the petitioner. The impugned 
order of suspension and initiation cf disciplinary proceedings being made 
in violation of the provisions of the statute the Governing Body of the 
College is amenabie to writ jurisdiction. Some decisions have been cited 
at the Bar in support of this submission. It has also been submitted by 
Mr. Mukherjee that the alternative remedy by way of appeal as provided 
in section 12 of the said Act will not provide an appropriate relief to the 
petitioner as the appellate tribunal cannot go behind the findings arrived 
at by disciplinary authority. It has also been submitted that the impugned 
disciplinary proceeding is vitiated by non-observance of the principles of. 
natural justice and as such this application before this Writ Court is 
maintainable. It has been thirdly submitted that the Enquiry Committee 
was not properly constituted as the members are biased against the 
petitioner and the enquiry to be held by sucha body will violate the 
principles of natural justice- inasmuch as justice must not only be done 
but must seem to have been done. Ona look at the charge-sheet in 
Annexure ‘D’ itwill be clearand evident that the said charge-sheet discloses 
the bias and closed mind of the disciplinary authority. Moreover, the 
members constituting the Enquiry Committee are also biased against the 
petitioner and as such the enquiry by such a committee is contrary to the 
norms and principles of natural justice. The: charge-sheet which is based 
onthe closed mind of the disciplinary authority is liable to be quashed 
and set aside. It has been lastly submitted that the order of suspension 
made by the Governing Body at its meeting on 31st January, 1981 is 
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punishment- within the meaning of- section 8(4) of the West ' Bengal 
College: Teachers ‘(Security of Service) Act, 1975’ and- the same being 
made in disregard. of the mandatory provisions of sub-section (2) of 
section'9 and Rule 7 of the West Bengal ‘College ‘Teachérs “(Security of 
Service) ‘Rules, 1977 is-illegal, arbitrary and bad.’as thé said order of 
‘suspension was madé without holding any enquiry as required by Rules 7 
and 10 of the said: Rules. © Wika Ak. 8 


5.: Mr: S. B:’ Bhunia, learned Advocate ‘appearing on behalf of 
the respondent Nos. 4 and 6 to 14, contended on the other hand that the 
petitioner Had no Jocus standi to’ maintain thi writ application inasmuch 
as the said college being a sponsored college is not a ‘State’ within the 
meaning of Article 12 of the Constitution of India and this writ applica- 
tion is not competent It has been submitted that the issue of a writ 
against a non-statutory -body amounts to .overstepping the, limits of the 
jurisdiction, under Article 226 of the Constitution of India. It has been 
next contended by Mr. Bhunia. that the remedy provided by Article 226 
being a discretionary remedy, this. jurisdiction should not be allowed to 
be invoked without _ exhausting the alternative statutory remedy provided 
by section-12 of the said Act-by preferring appeal against the order of 
disciplinary authority. Several decisions on this point have been cited at 
the Bar. .It has also been submitted that in.order to get reinstatement 
in service the only remedy left to the petitioner is to take recourse to 
the remedy provided by the statute by filing .appeal. and not by a writ 
petition before this Court as the ,.Writ’ Court cannot grant the remedy 
sought for in this writ petition. It has been thirdly contended by 
Mr. Bhunia that the petitioner has accepted subsistence allowance under 
the order of suspension and so he is debarred from challenging the same 
as not an order of suspension . pending disciplinary proceeding under 
section 11 of the Act. and it cannot be assailed ‘as a punishment under 
section 9(1)(iv) of .the Act. It has: been submitted that the petitioner 
cannot .approbate-and reprobate. It has, also been submitted that the 
charge-sheet in Annexure ‘J’ to the petition is a, charge-sheet and the 
contention of the petitioner that it is the second charge-sheet is totally 
unfounded. This charge-sheet has been prepared in accordance with the 
provisions of section 9(2) read with Rule 7 of the Rules framed under 
the said Act and as such there has been no ‘infringement of the provisions 
. of the Act and the Rules framed thereunder in the framing of the charge- 
sheet and‘in serving the same on the petitioner. ` Itbas been further 
contended that the resolution of the Governing Body, dated 31st March, 
1981 whereby .the petitioner was placed under temporary suspension 
and was asked to show: cause‘is not a charge-sheet but the petitioner was 
merely asked to show cause against the order of suspension. As such 
it has been submitted that the second’ charge-sheet cannot be contended 
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to be bad being contrary to the earlier charge-sheet. It has been lastly 
submitted that as‘no objection has been raised by the petitioner as to 
the personnel of the Enquiry Committee immediately on the service of 
the order of suspension and the show-cause notice and thereafter on the 
issuance of the charge-sheet, Annexure ‘J’ such an objection cannot be 
permitted to be raised at this stage when the enquiry has been completed 
and report has been submitted by the Enquiry Committee and the 
disciplinary authority after consideration of the enquiry report in 
accordance with the permission given by this Court has come to a final 
decision and in fact passed a final order of termination of the petitioner’s 
service which, however, was not given effect to as permitted by this 
Court. 


6. At the outset before considering the merits of the submissions 
made on behalf of the parties it is pertinent to deal with and dispose of the 
preliminary objections raised on behalf of the respondents to the com- 
petence of this writ application in-this jurisdiction. Undoubtedly, the 
Jagannath Kishore College, Purulia, is a Government-Sponsored-College 
and in view of the decisions made by, this Court in the case of (1) Kalpana 
Bishui v. State of West Bengal & Ors., reported in 85 CWN 1069, a writ 
application against this college is not maintainable as the Government- 
Sponsored-College is not an agency or instrumentality of the State and is 
not an ‘authority’ within the meaning of Article 12 of the Constitution of 
India. The next question interlinked is whether the instant writ application 
challenging the show-cause notice and the order of suspension adopted 
at the meeting of the Governing Body of the College on 31st January, 
1981 as well as the second charge-sheet sent to the petitioner by a letter 
dated 21st April, 1981 by the members of the Enquiry Committee is. 
maintainable in this jurisdiction. Similar questions came up for 
consideration in the case of Kalpana Bishui v. State of West Bengal & 
Ors. (supra) and this Court held that a writ application against an order 
of the Governing Body of the College is maintainable as it purports to 
affect the petitioner’s legal rights conferred by the West Bengal College 
Teachers (Security: of Service) Act, 1975 even though the Government- 
Sponsored-College is not a statutory body or an agency or instrumentality . 
of the State. ` 


7. In thiscase undoubtedly the terms and conditions of service of 
the petitioner who is the Principal of the college is governed by the West ` 
Bengal College Teachers (Security of Service) Act, 1975 (West Bengal 
Act XXXVI of 1975), and therefore, in my opinion, the instant writ 
application is maintainable. It has been submitted by Mr. Bhunia, 
learned Advocate on behalf of the respondents, that this finding arrived 
at by this Court is not a correct finding and it requires to be reviewed 
jnasmuch as this finding has been arrived at on a reference to the decisions 
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N . 
made in the case of (2) Executive Committee of Vaish Degree College, 

. Shamli & Ors. v. Lakshmi Narain & Ors., AIR 1976 SC 888 and (3) Aley 
Ahmed Abidi v. District Inspector of Schools, Allahabad & Ors., in 
AIR 1977 All 539 (F. B.). It has been submitted that the decision in 
AIR 1976 SC 888 is a mere Obiter observation and there was no specific 
issue ‘on the question as to ‘the maintainability of the writ application 
against a non-statutory body for enforcement of rights conferred by 
statute or for infringement of mandatory obligations imposed by a statute. 
It has also been submitted that the observation made in AIR 1977 
‘Allahabad 539 cannot also be relied upon because the said observation was 
made on the concession of the learned Advocate’ for the respondent. It 
has been strenuously and very persuasively urged by Mr. Bhunia that no 
writ application is maintainable against a Government-Sponsored-College 
even though there has been an infringement of the provisions of the West 
Bengal College Teachers (Security of Service) Act, 1975. In support of 
this submission Mr. Bhunia has reférred to a decision of the Supreme 
Court. Iam unable to accept this submission of Mr. Bhunia in view of 
my findings arrived at in the earlier decision iii hereinbefore and 
also for the reasons-set out hereunder. 


8. Before considering the legal position on this question it is 
appropriate to refer to the provisions of Article 226 of the Constitution 
of India :— 


«226( (1) Notwithstanding anything in Article 32 every High Court 
shall have power, throughout the territories in. relation to which it 
exercises jurisdiction, to issue to any person or authority, including 
“in appropriate cases, any Government, within those territories 
directions, orders or writs, including writs in the nature of Habeas 
Corpus, Mandamus, Prohibition, Quo warranto and Certiorari, ór any 
of them, for the enforcement’ of any of the rights conferred by 

~ Part III and for ‘any other purpose. ' 


(2) The power conferred by Clause (1) to issue directions, orders 
or writs to.any Government, authority or person may also be 
exercised by any High Court exercising jurisdiction in relation to 
the territories within which the cause of action, wholly or in part, 
arises for the exercise of such power notwithstanding that the seat 
of such Government or authority or the residence of such person 
is not within those territories.” 

On a plain reading of the said’ provisions it is quite clear and evident 
that this writ jurisdiction of the High Court extends to the issuance 
ofa writ not only to any authority including in appropriate cases any 
Government within the territories in relation to which this Court exercises 
jurisdiction but also to issue writ to any person within those territories 
notwithstanding the fact that the seat, of the Government or the authority 


` 
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or the residence of such person is not within those territories ifthe cause 
of action, wholly or in part, arises within the territories in relation to, 
which this Court exercises jurisdiction. The ‘order of Mandamus is of a 
most extensive remedial natyre and is, in form, a command issuing from 
“the High Court of justice, directed to aby person, corporation or inferior 
` tribunal requiring him or, them to, do some particular thing therein, 
specified which pertains to him. or their office and is in the nature of public 
dutiés. Its purpose is to remedy defect or to render justice ; and accord-, 
ingly it will issue, to the end that justice may be done, in all cases where, 
there is a specific, legal right and no „specific legal remedy for enforcing. 
that right and it may issue in cases where, although there is an alternative 
legal rémedy, yet that remedy by way of redress is less convenient and 
eventual and effective (para 89.page 111. _Halsbury’ s Laws of England, 4th, 
Edn.)”. | “The order of Mandamus will -be granted ordering that to be, 
done which’ a statute requires to be done, and for this rule. to. apply it is: 
not fhecessary that the party or corporation. on ‘whom the, statutory duty is, 
imposed” Should, be 2 public. official or, an. official- body. (Para 99 
Halsbury’ s. Laws of England, page 117). “An order of Mandamus is a 
command’ directed to any person, corporation. or inferior tribunal requiring 
them to do some particular thing which pertains to his or their office and 
isin thé nature of a Public Body. (Hi N. Senate Constitutional Law 
of India, 2nd Edition, page 758, para 16. 19). eee 
9. It' has beén observed -by the. Supreme: Court in the case of 
(4) Engineering Majdoor.. Sabha v. Hind.Cycles Ltd., reported in AIR 1963 
SC 874 at page-.881, para 15: ““Article 226 under: which a Writ of 
Certiorari can be.issued‘in an appropfiate case, is. in a sense, wider than 
Article .136, because the power conferred on the High Courts to issue 
certain writs isnot conditioned or limited -by the requirement that the 
said writs can be issued Only-against the order ‘of Courts ‘or tribunals. 
Under Article 226(1) an appropriate writ can be’ issued to'any person or 
authority, including in appropriate cases any, Government, within the 
territories prescribed. Therefore even if the arbitrator appointed under 
section 10(a) of the Industrial .Disputes, Act is pot a tribunal under 
Article 136 of - the Constitution in a proper, case, a writ may lie against 
it ‘under, Article 226”. This observation was made by. Gajendragadkar, J. 
as his Lordship then was. In (5) Rohtas Industries v. Iis Union, AIR 1976 
SC 425 at page 429 K. Iyier, J. observed as follows: ‘The extensive 
and extraordinary, power, of the High Courts under Article 226 is as wide , 
as the ‘amplitude of the language indicates and so it.can affect any, 
person even a private individual and be- “available for any other purpose 
even - one for which another Temedy. may exist. The. amendment to, 
Article "226 in 1963 inserting Article 226 (1A) reiterates the targets. 
of the writ boyis as inclusive of any paver by. the. expressive reference, 
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to ‘the residence of such person’? In the case of (6) Praga Tools 
Corporation v. C. V. Imanual, reported in AIR 1969 SC 1306 in paragraph 
6,.1t has been observed by Shelat, J. :— 


6 No doubt, Article 226 provides that every High Court shall have 
power to issue to any person ‘or’ authority orders and writs including 
Writs in the nature of Habeas Corpus, Mandamus, etc. or any of them 
for the enforcement of any of the rights conferred by Part III of the 
Constitution and for any. other purpose. But it is well-understood 
that a Mandamus lies to secure the- performance of a public or 
statutory duty in the performance of which the one who applies for it 
has a sufficient legal interest.........therefore, the condition precedent 
for the issue of Mandamus is that there is in one claiming it a legal 
right to the performance of a legal duty by one against whom it is 
sought. An order of Mandamus is, in form, a command directed to 
a person, corporation or an inferior tribunal requiring him or them 
to doa particular thing therein specified which appertains to his or 
their office and is in the nature of a public duty. It is, however, not 
necessary that the person or the authority on whom the statutory 
duty is imposed need be a public official or an official body. A 
Mandamus can issue. for instance, to an official of a society to compel 
him to carry out the terms of the statute under or by which the society 
is constituted or governed and ‘also to companies or corporations to 
carry out duties placed on them by the statutes authorising their- 
undettakings.” = ` ` 


Following this decision it has been held in the case of Aley Ahmed 
Abidi ..v. District Inspector of Schools, Allahabad & Ors., reported in AIR 
1977 Allahabad 539 (F. B.) at page 543 that a writ can be issued not 
only against'a statutory body but also against any person provided that 
he is exercising a public “or statutory power or doing a public or | 
a statutory duty. This legal position has been conceded by the learned 
Advocate appearing on behalf of the respondents. The decision of (7) 
Miss Kumkum- Khanna v.-Mother Acquises, reported in AIR 1976 Delhi 
35 at pages 39-40 as well as the decision of (8) Ramswarup Gupta 
v. Madhya Pradesh State Co-operative Marketing Society, reported in 
AIR 1976 MP 152 at pages 154-155 (F.B.) were referred to and relied 
upon in the above case. Similar view has been observed in a recent 
. pronouncement of the Supreme Court case of (9) S. P. Gupta & 
Ors. v. President of India & Ors., reported in AIR 1982 SC 147, where it 
has been observed by Bhagawati, J. as follows :— 


“The traditional rule in regard to locus standi is that judicial 
redress is available only to a person who has suffered a legal injury 
by reason of violation of his. legal right or legally protected interest 
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by the impugned action of the State or a public authority or any other 
person or who is likely to suffer a legal injury by reason of threatened 
violation of his legal right or legally protected interest by any such 
action.” 


10. Therefore on a conspectus of all these decisions I am of opinion 
that a writ application is maintainable not only against any authority 
including in appropriate cases any Government but also against any 
person, if such person is invested with the duties enjoined by a statute. 
In other words, if a non-statutory body is enjoined by the statute to 
observe the provisions of the statute while taking penal action against its 
employees such a non-statutory body like the Governing Body of the 
Jagannath Kishore College, Purulia, is amenable to the writ jurisdiction 
of this Court and for infraction of the duties and obligations imposed 
upon it by the statute the aggrieved person can very well challenge its 
action by a writ application before this Court. 


11. The next question that requires to be considered in this connec- 
tion is whether the instant writ application is maintainable at the instance 
of petitioner who has not exbausted the alternative remedy provided by 
section 12 of the West Bengal College Teachers (Security of Service) Act, 
1975. It has been urged by Mr. Bhunia thatthe remedy provided by 
Article 226 of the Constitution is a discretionary remedy and this 
discretionary remedy should not be allowed to be availed of unless and 
until this statutory remedy provided by way of appeal has been availed of 
and exhausted by the petitioner. It has been, on the other hand, urged on 
behalf of the petitioner that the alternative statutory remedy cannot in 
any way prevent the petitioner from getting relief from this jurisdiction 
ag the alternative statutory remedy will not afford and/or provide 
appropriate relief inasmuch as the appellate tribunal cannot determine the 
question whether the charge-sheet is vitiated by the principles of natural 
‘justice being biased and the same being issued with a closed mind by the 
disciplinary authority. It has been further submitted that the impugned 
charge-sheet being contrary to the first charge-sheet the same can be 
challenged in this writ jurisdiction and the writ court is competent to 
interfere in this matter as the alternative remedy is not sufficient to give 
appropriate relief to the petitioner. 


12. It has been observed by the Supreme Court in the case 
of (10) State of Uttar Pradesh v. Mohammad Nooh, reported in AIR 
1958 SC 86 :— ' 

“The fact the aggrieved party has another and adequate remedy 
may be taken into consideration by the superior Court in arriving ata 
conclusion as to whether it should, in exercise of its discretion, issue 
a Writ of Certiorari to quash the proceedings and decisions of inferior 
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courts subordinate to it and ordinarily the Superior Court will decline 
to interfere until the aggrieved party has exhausted his other statutory 
remedies, if any. But this rule requiring the exhaustion of statutory 
remedies before the writ will be granted is arule of policy, convenience 
and discretion rather than a rule of law’ and instances are numerous 
where a Writ of Certiorari has been issued inspite of the fact that the 
aggrieved party had other adequate legal remedies.” 


It has been held that the Superior Court will readily issue a Writ of 
Certiorari in a case where there has been a denial of natural justice before 
a Court of summary jurisdiction. “The breach of the principles of 
natural justice is itself a miscarriage of justice which cannot be cured 
by preferring an appeal as provided in the statute itself.’ This 
has been observed by Amiya Kumar Mookerji, J. in the case of 
(11) Hindusthan Pilkington Glass Works Ltd. v. Superintendent, Central 
Excise, Asansol & Ors., reported in 1977 (2) CLJ 408. In the case of (12) 
N. T. Veluswami Thevar v. Raja Nainar & Ors., reported in AIR 1959 
SC 422, it has been observed by Venkatarama Aiyer, J. who spoke for the . 
Supreme Court that the High Court may properly exercise its discretion © 
in declining to interfere under Article 226 of the Constitution of India 
where there is an appropriate alternative remedy provided in this statute. 
It has been held in that case that the statutory remedy by way of appeal 
against a decision of the tribunal to the High Court being more 
expedient and efficacious. It has been held that it would be a proper 
exercise of discretion under Article 226 of the Constitution to decline to 
interfere with interlocutory orders. It has been held in the case of 
(13) C. A. Abraham v. Income Tax Officer, reported in AIR 1961 SC 609, 
that the Income Tax Act provides a complete machinery for assessment 
of tax and imposition of penalty and for obtaining relief in respect of any 
improper orders passed by the Income Tax authorities, and a person who 
ig aggrieved by an order of the Appellate Assistant Commissioner imposing 
-a penalty, cannot be permitted to abandon resort tothat machinery and to 
invoke the jurisdiction of the High Court under Article 226 of the Cons- 
titution of India when he had adequate remedy open to him by way of 
appeal to the Tribunal. It has also been held that the petition having been 
entertained and leave having been granted, it was just and proper not to 
dismiss the appeal in limine. 


13. Allthe above decisions clearly establish thatthe High Court 
under Article 226 of the Constitution have jurisdiction to interfere with 
an order infringing the provisions of this statute even if there is an 
alternative remedy provided by the statute but it has been also held that 
it is for the High Court to decide whether it will exercise its discretionary 
remedy in a case where there is an equally appropriate and efficacious 
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remedy by way of appeal. In the instant case the impugned charge-sheet 
has been assailed on the ground that the disciplinary authority was biased 
against. the petitioner and the charge-sheet had been framed against 
the petitioner with a closed mind and as such it violates the principles 
of natural justice which requires that justice must not only be done 
but must seem to have been done. It has also been submitted that this writ 
application will give appropriate relief to the petitioner which the 
petitioner cannot get by taking recourse to the statutory remedy by way 
of appeal as provided in section 12 of the Act, inasmuch as the Appellate 
Court will not go behind the findings of the disciplinary authority. In 
my opinion, there is substance in this contention made on behalf of the 
petitioner and as such I am constrained to hold that this application is 
maintainable in this Court. It has been contended by Mr. Bhunia that 
the petitioner being an employee, that is, Principal of the Jagannath 
Kishore College which is undoubtedly a Government-Sponsored-College, 
the terms and conditions of his service isin the domain of contract 
and isin the nature of private employer and employee and as such to 


get reinstatement his proper remedy is to take recourse to the statutory 


remedy provided by section 12 of the said.Act. In support of this 
submission Mr. Bhunia, learned Advocate, has cited the decision 
of (14) Baidyanath Bose v. Smt Sudha Roy & Ors., reported in 70 CWN 
571. In that case the respondent, Sudha Roy, was appointed as an 
Assistant Headmistress of Basanta Kumari Balika Vidyapith, Chakdah 
and subsequently she was appointed as the Assistant Headmistress of 
that school. Her service was terminated by a notice issued by the 
Managing Committee of the school giving her 3 months’ salary in lieu 
of notice. She fileda suit against the order of termination of her 
service and ultimately it came upin second appeal before this Court. 
It was held that the contract of service between the respondent and the 
Managing Committee of this school was not a kind of contract to which 
Article3!1 of the Constitution of India could apply nor it was governed by 
the Industrial Disputes Act and as such the Court could not pass any 
decree for reinstatement even if there was a wrongful dismissal. Her only 
remedy was a suit for damages for wrongful dismissal. It was further 
held that if she wanted reinstatement then she had to adopt the procedure 
laid down by the statute and she ought to prefer an appeal praying -for 
reinstatement from the appellate authority. This case has no application 
to the facts of the present case for the simple reason that the petitioner 
in the instant case though an employee in a Government-Sponsored- 
College yet he has acquired a statutory status as the terms and conditions 
of his service are governed by the provisions of the West Bengal College 
Teachers (Security of Service) Act, 1975. It cannot, therefore, be said 
nor can it be contended any longer that the relationship between the 
petitioner and the Governing Body of the College is one of master and 


> 
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servant as in the case of a private employer and employee. The terms 
and conditions of service of the petitioner are no longer in the domain of 
contract but they are expressly governed by the terms and conditions of: 
the statute and as such the petitioner has acquired a status which entitles 
him to make an application for an appropriate writ before this Court 
for setting aside and/or quashing the illegal order passed by the Governing 
Body interfering with the terms and conditions of his service and in case 
of illegal termination of his service he can also move this Court for 
quashing that order and for his reinstatement. The above decision is 
‘therefore not applicable to this case. 


14. It has been urged that the order of suspension has been made 
as a punishment as provided in section 9(1)(iv) of the said Act and the 
same being made in utter violation of the mandatory provisions of 
sub-section (2) of section 9 read with Rule 7 of the West Bengal College 
Teachers (Security of Service) Rules, 1977 and without holding any 
enquiry is illegal and bad and the same is liable to be quashed and set 
aside. It has, on the other hand, been contended on behalf of the 
respondents that the impugned order ~ of suspension as contained in 
the resolution adopted by the Governing Body ata meeting held on 
3|st January, 1981 is not made as á punishment under section 9(1)(iv) 
of the said Act ; it is a suspension of the petitioner pending the enquiry 
into the disciplinary proceeding started against him in accordance with 
the provisions of section 11 of the said Act. Therefore, this order of 
suspension cannot be questioned as a punishment imposed without 
observing the procedure prescribed by the Act and the Rules framed there- 
under. It has been further submitted that the petitioner having already 
obtained benefit under the said order by Teceiving subsistence allowance 
he is debarred from questioning the order of suspension on the ground 
that it is not a suspension simplicitor but it is punishment as envisaged by 
section 9(1)(iv) of the Act. This submission made on behalf of the 
respondents, in-my opinion, is sustainable in law inasmuch as it appears 
from the resolution itself which has been annexed as Annexure ‘G’ to the 
petition that the petitioner was placed under suspension pending 
completion of the disciplinary proceeding. Therefore, this order of 
suspension has been made in accordance with the provisions of section 11 
of the said Act and the petitioner has been paid subsistence allowance in 
accordance with the provisions of sub-section (3) of section 11 of the 
said Act. This order, therefore, cannot be impeached as illegal and 
unwarranted on the ground that it was a punishment imposed without 
complying with the procedure prescribed. The petitioner also having 
received subsistence allowance under the order of suspension cannot now 
challenge the same as not an order of suspension pending disciplinary 
proceeding under section 11 of the Act. It is not a punishment under 
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section 9(1)(iv) of the Act. The petitioner, in my opinion, cannot 
approbate and reprobate. Reference can be made in this connection to the 
decision of (15) Ramendra Mohan Tagore v. Keshab Chandra Chanda, 
reported in 38 CWN 488 at page 490 it has been held that where a party 
accepts costs under a Judge’s order which, but for the order, would not 


at that time be payable, he cannot afterwards object that the order was 
made without jurisdiction. 4 


15. The most vital issue that reguires to be considered in this case 
is whether the charge-sheet as mentioned in Annexure ‘G’ is vitiated by 
bias and closed mind of the disciplinary authority and as such the same 
is liable to be quashed and set aside. To consider this issue it 1s 
necessary to refer herein the relevant portions of the proceedings of the 
meeting of the Governing Body dated 3lst January, 1981 containing the 
charge-sheet. The relevant excerpts are quoted hereinbelow :— 


“This meeting condemns the action of Dr.’A. K. Chakravarty, 
the Principal-Secretary, ` in walking out of last Governing Body 
Meeting (4. 10. 80) which was convened by him, and the items 
on the Agenda therein, too, were drawn up by him to the 
exclusion of all other items approved by the President. ‘The meeting 
feels that the Principal Secretary’s leaving the said .meeting...... had 
been an act of flagrant defiance of the Governing Body in 
subordination, and indiscipline, whereby he had undermined the 
dignity of the august Governing Body as also of the high office he 
holds,...Be it resolved, therefore, that a committee be formed 
consisting of the following members, to enquire into the Principal 
Secretary, Dr. A. K. Chakravarty’s acts of omission and commission 
which have been persistently prejudicial to the academic and financial 
interests of the institution ; further resolved that a notice be issued to 

. Dr. A. K. Chakravarty, in this very meeting, asking him to show 
Cause...why penal action should not be taken against Dr. A. K. 
Chakravarty, on the following counts :—...a committee having been 
formed to enquire into his maladministration and gross abuse of 
power and authority, itis resolved that Dr. A. K. Chakravarty be 
placed under suspension with immediate effect.” 


16. On a close scrutiny of the said charge-sheet as contained in the 
said resolution it is clear and apparent that the members of the Governing 
Body are biased against the petitioner and they have already formed their 
mind in regard to the charges contained in the said resolution and the 
charge-sheet has been framed with a closed mind. Itis also to be noted 
that before the enquiry to the charges contained in the charge-sheet was 
started the Governing Body which is the disciplinary authority has asked 
the petitioner to show cause why penal action should not be taken against 
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him. This also clearly discloses the closed mind and bias of the disciplinary 
authority ` who passed the resolution and issued the the charge-sheet 
‘to the- petitioner. It has been contended by ‘Mr. Bhunia that the 
resolution dated 31.1.81 as contained in Annexure ‘G’ to the petition and 
the letter that has been issued by the respondent No. 4, Sri Chittaranjan 
Mahato, the President of the Governing Body of the College asking 
the. petitioner to show, cause within 7'days why penal action should 
not be taken against him on the counts as contained in the letter 
annexed as Annexure ‘H’ to the-petition is nota charge-sheet but it is 
merely a show-cause-notice against the order of suspension. It has been 
further contended by Mr. Bhunia that this letter has been issued only to 
comply with the principles of natural justice and this discloses that the 
members of the Governing Body are not biased but, on the other hand, 
they gave opportunity to the petitioner to show cause against the order 
of suspension. This argument of -Mr. Bhunia, | ed Advocate 
' appearing on behalf of the respondent, Governing Body, is totally 
unsustainable inasmuch as firstly the West Bengal College Teachers 
(Security of Service) Act, 1975 does not provide for giving any oppor- 
tunity of hearing and/or showing cause to.the delinquent employee 
against the order of suspension made by the disciplinary authority pending 
` disciplinary proceeding. Secondly from the resolution itself as well as 
from the letter from. the President of the ‘Governing Body, respondent 
No. 4, it is clear and apparent that the letter dated 31. 1.81 (Annexure ‘H? 
to the petition) was issued by the respondent No. 4 in accordance with the 
directions contained in the proceedings of the meeting of the Governing 
Body asking the petitioner to show cause why penal action will not be 
taken against him on the following four charges mentioned therein. 
Therefore, considering from all aspects the submission of Mr. Bhunia, 
learned-Advocate for the respondents, cannot be upheld that the procee- 
dings of the meeting as contained in Annexure ‘G’ and the letter Annexure 
‘H’.do not contain the charge-sheet butit is -merely a show-cause notice 
against the order of suspension. It has been next submitted on-behalf 
of the petitioner that the second charge-sheet, Annexure ‘J’ was sent to the 
petitioner by a letter of the enquiring authority dated 28th April, 1981 
and this charge-sheet contained 4 charges which are totally different from 
the charges mentioned in the earlier charge-sheet.' It has also been 
submitted that there is nothing to show whether this charge-sheet was 
framed by the disciplinary authority and whether the members of the 
Enquiry Committee were authorised to serve this charge-sheet on the 
petitioner. It has therefore been submitted that the charge-sheet being not 
properly framed by the disciplinary authority nor the same being served 
on the petitioner by the disciplinary authority and the same being contrary 
to and different from the charges contained in the earlier charge-sheet the 
‘same is unsustainable and is liable to be quashed and set aside. It 


64 Dr. A. K. Chakravarty v. Jagannath Kishore College [1982 (2) CL} 


appears from the proceedings of the Governing Body meeting held on 
21. 4. 81 wherein the aforesaid second charge-sheet was alieged to have 
been framed there was no specific agenda for framing a fresh charge-sheet. 
The relevant portion of the proceedings are quoted hereinbelow :— 


“Agenda (1) : The proceeding of the meeting of the Governing | 
Body dated 31. 1. 81 is read out and confirmed. 


Agenda No. (2) : Discussed item No 2 in the agenda. The action 
of Principal-on-suspension, Dr. Anil Kr. Chakravarty, is not handing 
over charge to Prof. A. K. Dan and is not furnishing any. reply 
to the show-cause notice served on him in the last Governing Body 
meeting (31. 1. 81) is condemned. 


It is resolved unanimously that the charge-sheet drawn up on 
the basis of available records, be forwarded to Dr. Anil Kr. Chakra- 
varty, the suspended Principal, and that he be asked to submit to the 
Enquiring ‘Authority within 7 (seven) days of the receipt of the | 

` charge-sheet his written defence along with a statement whether he 
wants to be heard in person. 


In-this connection, the representation of Sri Susanta Kumar 
Hazra, requesting to exclude his name from the Enquiry Committee 
on the ground that he may have to testify as a witness in the relevant 
enquiry, is also considered and it is therefore, resolved, unanimously 
in-that Shri C. R. Mahato, M.P. and Prof. N. M. Mondal be appointed 
Enquiring Authority in this case and an order in the following 
form be issued to these two members who will constitute the 
Enquiring Authority.” 


Ts is evident that there was no, agenda regarding the framing of fresh 
charge-sheet nor it is clear from the said proceedings whether the first 
charge-sheet framed in the earlier resolution of the Governing Body was 
given a go-by. It is also not clear if the members of the Governing Body 
have framed this charge-sheet in supersession of the earlier charge-sheet. 
Moreover, from the language of the resolution of the agenda No. 2 it 
clearly appears that the members of the Governing Body are biased against 
the petitioner. It is well-settled that rules of natural justice will apply to 
the cases not covered by law validly made. In othér words, these rules do 
not supplant the law, of the land but supplement it. The rules of natural 
justice will operate unless excluded by statute. It will be pertinent to, 
refer in this connection to a relévant passage from De Smith’s Judicial 
Review of Administrative Action :— 


` 


“Natural justice is said to demand not-only that those whose 
interests may be directly affected by an act or decision should be given 
prior notice and an adequate opportunity to be heard, but also that 


~ 
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, tribunal should be disinterested: and impartial. In ‘classical Roman 
law the Judge who made a suit his own was liable in quasidelict to the 
party damnified. ` ‘In English law the Judge who violates the maxim, 
Nemo judex in causa sua, does not incur civil liability, but prohibition | 
may issue to restrain him from acting, and his adjudication may be 
impeached on appeal or by means of an application for Certiorari to 
quash or for sudh other remedy as may be apptopriate’”. 


Braction wrote that a Judge was not to hear a case if he was ‘suspected of 
partiality because of consanguinity, ‘affinity, friendship or enmity witha 
_ party, or because of his subordinate status towards a party or because he 
was or had been a party’s Advocate. 


17. In the case of (16). Maneka Gandhi v. Union of India, AIR 1978 
SC 597-at page 689 it has been observed by the Supreme Court that there 
are three rules of natural justice ; namely, (1) no oneshall be a Judge in his 
own cause (Nemo debet-esse judex propria-causa), (2) no decision without 
any opportunity of hearing, (audi alteram partem), (3) Administrative 
bodies in arriving at a decision must act justly. fairly and not capriciously 
or arbitrarily. It was observed -in: AIR 1958 SC 86 at pages 90-91, 
paragraph 7 that in a departmental trial against a police constable before 
a Deputy Superintendent of Police, to contradict the testimony of a 
Prosecition witness, the Deputy Superintendent of Police who conducted 
the enquiry himself gave a testimony, there is a grievous violation of 
natural justice. The act of the: prosecution .officer in having his own 
testimony recorded in the case indubitably evidences a state of mind which 
clearly discloses considerable bias ,against the respondent. -If it shocks 
our notions of judicial propriety and fair play, as indeed it does, it was 
bouid to make a deeper impression in the mind of the respondent as to 
the unreality and futility of the proceedings conducted ‘in this fashion. 
“The bias in disciplinaty proceeding must -be a- real possibility as to a 
` reasonable mind and not ‘merely an apprehension, SUECIA: or surmise 
based où materjal worth consideration.” : 


18. This observation has been made in the case of (17) Tarit Kumar 
Talukdar v. Commissioner of Police & Anr., _Teported in 1979 (1) CLJ 227 
at page 230, pata 9. In the case of. (18) Union of India v: S. N. Chatterjee 
& Ors., 1981 (1) CHN'205 at page 209, it has been held that “one of 
the fundamnetal principles of-natural justice is that a Judge must decide 
impartially between the parties before him and he should have no direct 
interest in the subject-matter“ of the enquiry which would. lead him to 
decide the matter either in favour or against one of the parties. It ig 
also a settled principle that "the interest in the Judge as aforesaid which 
disqualifies him to’ be so, need ‘not necessarily be a pecuniary ‘interest. 
The principle applies equally to cases where the Judge or the adjudicator 
is so situated with reference to the lis that there is -a real. likelihood of 
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bias taking place in the final decision of the case. In the instant case as 

I have said already it is clear and apparent from the charge-sheet as- 
contained in the resolution of the Governing Bedy, the disciplinary 
authority, dated 31. 1. 81 that the charge-sheet was framed with a closed 
mind andthe disciplinary authority, that is, the members of the Governing 
Body are clearly biased against the petitioner. Moreover, before holding 
the enquiry into the charge-sheet framed, the disciplinary authority has 
asked the petitioner to show cause why penal action should not be taken 
against him. This clearly shows the closed mind and bias of’ the 
disciplinary authority. 


19 ltisalso evident from the” proceedings of the meeting of the 
_ Governing Body held on 27th of April, 1981 that out of the'3 members 
appointed by the Governing Body as'the Enquiry Committee, Sri Susanta 
Kumar Hazra, the respondent No. 6,. resigned from the Enquiry 
Committee on the ground that he had to testify asa witness in the 
televant enquiry. It also appears that the President, respondent No. 4 
who is also d member of the Enquiry Committee is also biased and is 
also’ interested inasmuch as it will appear from the statements of-facts 
in regard to the articles of charge-sheet No. 3 annexed as Annexure ‘J’ to 
the petition, one of the documents to be relied upon is the’ President’s, 
Governing Body, memorandum to the Hon’ble Minister of Higher 
Education, -copy of the proceeding of the General Governing Body 
meeting’ held on 10.4 80 and also relevant . papers of the Governing Body 
meeting held on 17.4.79. It has been contended that. the members of 
the Governing: Body. are therefore biased against the petitioner and as 
such the Enquiry Committee will work injustice and it' will vitiate the 
principles of natural justice. Considering the facts and circumstances, I am 
compelled to hold that the first charge-sheet as contained in Annexure ‘G’ 
to the petition is vitiated by bias and closed mind. The second charge- 
sheet is also bad inasmuch as the same contains charges which are 
totally different from the charges contained in the first charge-sheet and 
as such the second charge-sheet . is also illegal and bad. Moreover, from 
the second charge-sheet_as I have said before, it appears that the respon- 
dent No. 4 who is.the President of the Governing Body and is also a 
member of the, Enquiry Committee is also biased against the petitioner 
as he has to consider his own letters and documents in considering the 
articles of charges framed against the petitioner.. Therefore, in the 
circumstances, I cannot but hold that both the charge-sheets are vitiated 
by bias and closed mind and as ‘such the enquiry proceedings that have 
been held by the members of. the Enquiry Committee who are also . 
biased against the petitioner utterly contravened the principles of natural 
justice inasmuch as justice must not only be done but must appear to 
have been done. Therefore, in my opinion, these charge-sheets and the 
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enquiry held by the Enquiry ` Committeé on the basis of the charge-sheets 
are liable to be quashed and’ ‘set aside. ` 


. 20. For the reasons aforesaid, the rule succeeds and lis made 
absolute. Let a Writ of Mandamus: issue commanding the respondents to 
forbear from giving effect to the impugned charge-sheets- mentioned in 
Annexures ‘G’ and ‘)’ to the petition as well as to forbear. from giving. 
effect to the enquiry that has been held on the basis of the charge-sheet, 
and the order made, if any, on. the basis of these charge-sheets.- Let a 
Writ of Certiorari issue commanding the respondents to quash, cancel and 
set aside the charge-sheets mentioned in Annexures ‘G’ and ‘J’ to the 
petition as well as the enquiry held thereon and also the order of termina- 
tion that has been made on the ‘basis of such enquiry. This will, however, 
not in any way, prevent the‘authorities ‘concerned from proceeding with 
the disciplinary proceediags in accordance with law. 


` © There will, however, be no ‘order as to ‘costs, The operation - of the 
order be Ro for one week. 


B 
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ae | CRIMINAL APPELLATE JURISDICTION J 
= , Before Mr. Justice Nirmal, Kumar: Mukherji “and ‘Mr. EE a 
- Nani Gopal Chaudhuri ` 
DE Decision : “March 8, 1982 
', State, 4 ho, ee fn A Boun SRNA ..:Complainani 
' ' Versus | 
, Guru, Prosad Mondal & Ors., a aaa 


Criminal Procedure Code, 1973 (Act 7 2 of 1974), Sec. 395(2)—Reference 
under—-For ‘decision of High Court on a question of law arising out of a case 
transferred to Additional Sessions Judge, by Sessions Judge—Sessions .Judge 
is competent to transfer a case to an Additional Sessions Judge when charges 
had already made by Sessions Judge-—Direction to transferee Court to recast 

the charges as already framed, whether made in accordance with law ? 


‘This is a reference ‘under section 395(2) of the Code of Criminal 
Procedure -miade by the Additional’ Sessions: Judge, 2nd Court, Bankura 
in-‘connhection with a. Sessions Case; which was transferred by the Sessions 
Judge'to the Court of the:said Additional Sessions: Judge for disposal. 
The question - referred to is whether a’ case can be transferred by the 
Sessions Judge at that stage when the charge had already been framed by 
his predecessor-in-office: oo othe a’ 3 

‘# Criminal Reference No. 2 of 1982.2 <" 2- ie gee 
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HELD: This is not a case of withdrawal of a Sessions Case, from 
one Additional Sessions Judge by the Sessions Judge and then the case was 
transferred to another Additional Sessions Judge. It appears that the 
Sessions Judge of Bankura had himself framed the charges and then transfer- 
red the case to the Additional Sessions Judge, Second Court, Bankura, The 
Sessions Judge had also observed that the charges were to be recast by the 
Judge to whom the case was transferred. Itis held that the Sessions Judge 
is'well within his right in transferring the case to the Additional Sessions 
Judge, 2nd Court, Bankura and he was further right in directing the learned 
Judge to reframe the charges. 


Case referred to — ds i 
` (1) State of West Bengal y. Purna Nandy & Ors., 1980 (2) CLJ 424 


The judgment of the Court was as follows :— 


Mukherji, J.: This is a reference under section 395(2) of the Code 
made by Shri N. C. Mahanti, Additional Sessions Judge, 2nd Court,, 
Bankura by his letter, dated 14th September, 1981, addressed to 
the Registrar, High Court, Appellate Side. This reference is in 
connection with the case of The State v. Guru Prosad Mondal & Ors., 
being Sessions Case No. 3 of February, 1981. The said case was 
transferred by the learned Sessions Judge, Bankura, to the Court of 
Shri Mahanti by Order No. 5 dated 11. 5.81. The learned Sessions 
Judge found that the charges were already framed in this case by his 
predecessor-in-office on 6.4.81. According to the learned Sessions 
Judge the charges were, required to be recast. In that view, the ` 
learned Sessions Judge transferred the case to, the file of the learned 
Additional Sessions Judge, 2nd Court, for favour of disposal., The 
learned Additional Sessions Judge, Shri Mahanti is of opinion that 
the charges were already considered and framed by. the. then predecessor- 
in-office of the present Sessions Judge and ‘as such, there is no scope for 
reconsidering the provisions of section 226 of the Code. Shri Mahanti 
further states that under the Code of Criminal Procedure, 1978 a denovo 
trial is not obligatory of the succeeding’ Judge. As such, it is not 
obligatory in the present case to go back to the stage of section 226 of 
the Criminal Procedure Code and to recast the charges merely on the 
ground that the charges were framed by the predecessor-in-office. The 
learned Judge refers to the provisions of the Code, and also refers to 
certain decisions of our High Court and of other High Courts and also 
of the Supreme Court. Relying on the provisions of the Code and also on 
the decisions, the learned Judge is of opinion that the charges in the case 
having been framed by the learned Sessions Judge the trial had 
` commenced before him. ‘As such, he introduces a doubt whether a case 
could be transferred by the learned Sessions Judge at a stage when 
the charge was already framed by his predecessor-in-office. In this 
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connection, he further mentions that ‘another Saoi Case of The State 
v. Baul Das and Ors. , being Session Case No. Tof “March, 1981 has also 
been transferred tó his file by almost by an'idéntical‘order of the learned 
Sessions Judge after framing of:charges.'' In -such circumstances, proper 
directions have been’ sought for by the learned Judgé.. The learned 
Sessions Judge in a letter dated 2nd December, 1981 has also expressed 
his opinion ‘in this matter. The. Sessions Judge: ig -of opinion that the 
power of the Sessions. Judge.to transfer the case;to the Additional Sessions 
Judge, in the circumstances of the present case, should not be fettered 
and as such, the transfer made by the ..Sessions Judge ‘validly renders the 
jurisdiction of the transferee.Court. By -the letter. dated 2nd December, 
1981 addressed to the, Registrar, . High Court,- Appellate: Side, Calcutta, 
the Sessions Judge requests the Registrar to place the matter before Court 
in connection with the reference petition made by the lamen Additional 
Sessions Judge and to obtain necessary “orders: 


2 In the present Case, | there was no : ‘withiaeawal by the Sessions 
Judge . of .the case from one’ Additional. , Sessions Judge to another 
Additional Sessions Judge. The Seasions Judge, of course, framed charge 
and then transferred the case to the Second Additional Sessions Judge, 
Bankura. The Sessions ‘Judge algo observed that the ‘charges required to 
„be recast by the Judge to ‘whom the i case was transferred. In such circum- 
stances, we are of opinion that the’ case referred to by the learned Judge of 
(1) State of West Bengal v. “Purna ‘Nandy ‘& Ors. which has been reported 
in 1980 (2) CLJ 424, does not apply to the facts `of the present case. In 
that case, after’ the framing of the charge by an Additional’ Sessions Judge 
the Sessions Judge withdrew the case and transferred’ the case to another 
Sessions Judge. We are-of opinion that the learned Sessions Judge was 
well within his right in transferritig the case to-.the learned Additional 
` Sessions Judge, 2nd Court, Bankura and he was’ further right in directing 
the learned Judge to .reframe the - charge.. The learned Additional 
Sessions Judge, Second Court, Bankura is, therefore, directed to proceed 
. with the case’ of “State y., Guru Prosad Mondal & Ors.,;:namely, Sessions 
"Case. No. 3 of February, 1981: He is also directed‘to proceed with the 
caso of State-v. Baul: Das sia ices bons: Sessions Case No. 1 of 
“March, 1981. ' TARAY : DERE ven ay A 


| The reference i is, ‘thus, disposed of ` 
ae | Chandhiirl, J: I agrees > l 
p “Ss. PEM? 2) 58 eI” ee 


A k 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Bhabes Chandra Chakrabarti 


: Decision: July 2, 1982 
Bisoke Kumar Dutta Chowdhury = = aa. Petitioner 
Versus 





Amita Datta Chowdhury eased Opposite Party* 


Hindu Marriage Act (25 of 1955), Sec. 24—Maintenance pendente lite 
and expenses ‘of proceedings—Order made under—Non-compliance of such 
‘order—Effect thereof—Whether execution is the only recourse to relief ?— 
‘Stay of suit, if can be made when recourse for execution is open--Reason 
why stay of suit is usually granted—Meaning of expression, faring: the 
Proceeding” — Interpretation. 


_ The petitioner (husband) filed a suit fora ‘decree of diyorce or in 
the alternative, for judicial separation. The wife, on an application under 
‘section 24 of. the Hindu Marriage Act, obtained’ order for maintenance 
ipendente ‘lite besides éertain amounts towards costs of litigation which 
'gums were varied from time to time. 


| The trial court by an order directed the petitioner to pay ‘Rs. 2,450/- 

as claimed i in, monthly instalments of Rs. 100/- in addition to the current 
- maintenance of Rs..50/- and also directed the suit to remain stayed till the 
„amounts were paid.. -In a subsequent order the learned, Judge observed 
‘that the wife might , ‘realise the arrear maintenance by executioņ, if so 

| advised, Being aggrieved the husband approached the High Court with a 
' revisioną] application. 


"° HELD: ‘In proceedings initiated under the Hindu Marriage Act, the 
“Court regulates the same under the provisions of the-Code of Civil Procedure 
‘and if necessary, may take recourse to its inherent powers under the Code. 
' Where a recalcitrant husband refuses or neglects to pay the maintenance, the, 
execution is not the only course open to the wife. ` To relegate the wife to 
take steps by way of execution without staying the hearing of the suit, may 

jresult'in the suit itself being’ heard out before the expenses are realised 

iby the ‘process of execution. Therefore, the levying of an execution is 
‘not the only remedy for enforcement of an order under section 24 of the Act. 
The husband on whom an order under. section.24 has been made but who 
refuses to pay and yet aspires to go on with the suit, must notbe encouraged. 
‘The best way in such a situation is to stay the proceédings in the suit. 
, The stay of suit is a more effective remedy so that the husband may not 
ihave the suit heard out without meeting his own liabilities to the wife. 


| 
The fact that the hearing of the suit has been stayed because of the 
‘latches of the husband, does not mean that the suit is non-est or that it has 


| *Civil Rule No. 2666 of-1973. 
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ceased to be: a | pending suit. The expression, “during the proceeding” as 
used in section'24 'means during: the petidency of the <proceeding. In the 
instant case, inspite of the stay, the-suit is ‘undoubtedly perding. To hold 
that there is no liability of the husband to pay maintenance during the period 
of stay. may give, the husband an unfair advantage of ‘not paying the main- 
tenance at. all and thus keeps the suit Stayed for an mara period. . Such 
a proposition is not, sustainable. 3 


T A Min C 
U’ $ i + en Me $ 


“Casés referred to — ` ' 4 ro HTN 
w. Smt. Anita v. Birendra, AIR«1962 Cak.88: ` 2 
(2) Yakub Masih v. Christina -Masih, AIR 1941 All 93 f 
Kamal Krishna Chakraborty’: Hue Been ‘for Petitioner 


Wishanath Mukherjee , a eer a es: for: i Party 
saco -Fhe Judgment of the Cik was as follows — 4 

“ “Thisis a févisional application by the petitioner, husband. It is 
directed against two orders, dated November 16, 1972 and March 26, 1973 
passéd in Matrimonial Suit No. r 9. De of the :Ist Court of Additional 


’ 


District Judge, Howrah. ~° ù a Bi 


2 The petitioner filed the suit for: a ‘decree of divorce , or in the 
alternative, for judicial separation. ‘The respondent wife, on an application 
under section 24 of the. Hindu- -Marriage, Act, obtained an. order for 
maintenance pendente lite at the Tate of Rs..50/- per month ‘besides certain 
amount towards-cost of litigation, which sum was varied from time to time. 


. © 3. Petitioner’s case is that though the petitioner’s evidence has been 
concluded. long ago, ‘the. respondent by resorting. to various dilatory 

. methods has been delaying the hearing and conclusion of. the proceeding. 
She filed an application in September, 1972 claiming Rs. 2,450/-including a 
sum .0f Rs. 400/- towards costs.. In.this application she claimed arrear 
maintenance for the period of April, 1969,to August, 1972 besides a sum 
of Rs:.50/- towards costs' although an,amount of Rs. 450/- had already 
been paid for the period from April, 1969 to November, 1969, : . 


4. The learned Judge -in -the “Court “below by his order dated 
November 16,-1972 ordered the‘ petitioner to pay Rs. 2,450/- as claimed in 
monthly instalment of Rs. 100/- in addition to’the ‘current maintenance 
of Rs. 50/- and, also directed the suit to remain stayed till the amounts 
were ‘Paid. - On Noveniber 18, 1972 the ‘respondent filed an application 

_ for attachment of petitioner’s ‘salary for realisation of the amount. The 
petitioner also filed” ‘an application on December 14, 1972 for reconsidera- 
_tion of the order ‘dated November 16. By the order dated March 26, 
1973" thé learned Court below Tejected the prayer for attachment of 
salary a as ‘also the petitioner's: ‘prayer for reconsideration ‘of the earlier 
‘order. By this order ‘the ‘learned -Judge observed’ that “the respondent 
wife may. Tealise the arrear maintenance by execution, if so advised.- 
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: >. Being aggrieved the petitioner husband filed the present 
revisional application and obtained the Rule. 

| 

| 6. Itis , complained on behalf 0f the petitioner that the learned 
Court below acted illegally in staying the suit and at the same time 
directing the respondent to levy. execution for realisation of the arrear 
maintenance. It is further complained. that the Court below failed to take 
into account the amounts already paid which cover the claim for the 
period from December, 1970 to August, 1972: 


! 7. The Rule is opposed. 
| 8. At the hearing of this application, although the petitioner 
Idisputed the amount found dué and payable yet it was conceded that 
‘there were some, arrears which had fallen due. Learned Advocate for 
ie petitioner made a grievance of the fact that the nett result of the 
„impugned order is to give to the wife the double benefit of levying 
‘execution for the realisation of the dues and at the ‘same time staying the 
"suit. “It was. also argued that there could be no question of any liability 
i to pay maintenance for the period the suit remains stayed. 


! 9. In proceedings under the Hindu Marriage Act, the Court 
‘regulates the same by the Code of Civil Procedure and if necessary, may 
[is recourse to its inherent powers. under the Code. Where a 
recalcitrant husband refuses or neglects tó pay the maintenance the only 
| “recourse open to'the.wife is not execution. To relegate the.wife to such a 
course, without staying the hearing of the suit, may result in the suit 
‘itself being heard out before the expenses may be realised by the process 
‘of execution. Therefore levying of an execution is not the ‘only remedy 
nfor enforcement of.an order under section 24 of the Hindu Marriage Act. 
“A husband on whom an order under section 24 has been made but who 
refuses to pay and yet aspired’ to go on with his suit, must not be 
_encouraged. The best way in such a situation is to stay the suit. (See 
Iad) Smt. Anita v. Birendra, AIR 1962 Cal 88, (2) Yakub Masih v. 
| ‘Charistina Masih, AIR 1941 All 93.) : 


, 10. Learned Advocate for the petitioner argued that the Court 
| cannot compel the wife to levy execution where the order for payment 
H of maintenance is not carried. There is no quarrel with the proposition. 
' Indeed it has been observed in the case of Anita v. Birendra (supra) that 
‘ to do so may result.in making the order wholly „nugatory or ineffective 
because the.path of execution is not an easy going high way and provides - 
no short-cuts to the destination. It is for this reason that stay of the 
: proceeding i is considered as a more effective remedy so that the husband 


! may not have the suit heard out without meeting his own liabilities. 


| 
| 
| 
i 
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11. kadia this contention does not really help the petitioner for 
such contention could be effectively taken by the wife if the Court had 
compelled her to levy execution for the realisation of the dues. In fact 
the Court did not direct her to do so but simply observed that she may 
file an execution case, if so advised. The, question whether stay of the 
suit and execution proceedings can be simultaneously taken is a different 
matter. We do not know what is the stage of the execution case and 
what has come out of it.” Therefore, I do not feel constrained to 
adjudicate on this poiat. - 

12. The next point argued on behalf of-the petitioner is that the 
wife cannot have the suit stayed and yet claim maintenance for the period 
of stay.- There seems to be no warrant for such a proposition. It was 
argued that the liability to pay under section 24 arises in connection with 
a proceeding ‘under the Act and that if the proceeding is stayed there is 
really no proceeding in which the order could be made. The argument 
seems to me to be misconceived for section 24 entitled the petitioner 
(meaning thereby the petitioner under section 24) monthly “during the 
proceeding” such sum as it may’seem to the Court to be reasonable. 

13. The fact that the hearing of the suit has been stayed because of 
the laches of the petitioner husband, does not mean that the suit is 
non-est or that it has ceased to be a pending suit. The expression, 
“during the proceeding’ as used in the section means during the pendency 
of the proceeding. In this case, inspite of the stay the suit is undoubtedly 
pending. To hold that there is.no ‘liability to pay maintenance during 
the period of stay may give the husband ‘an unfair advantage of not 
paying the maintenance at all and thus keep the suit stayed for an 
indefinite period. Such a proposition cannot be accepted. 

14: - Finally, it was contended that in calculating the arrears the 
learned Court below failed to take into account of certain. payments 
` already made. -Having looked into the accounts furnished it seems that 
there may be some substantial point in this contention. 

15. From the orders impugned it does not appear that the learned 
Judge has carefully considered this aspect of the matter. 

16. Such being the position, I find that the revisional application 
at the instance of the husband must fail subject to this modification 
-that the learned Judge will reconsider the plea of part payment as alleged 
and determine the dues afresh as on the date of the order. Subject to 
this modification the peer is dismissed. The Rule is disposed 
of accordingly. 

The order be anatina to the Court below forthwith. The 
respondent-opposite-party. shall get costs of 5 Gms. 


S. N. Re 


: . he oe OM 


74 Montogomery Transport Co. v. Raghuvanshi Pyt. Ltd. [1982 (2) CLJ 


[ CIVIL APPELLATE JURISDICTION | 


ve Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
- : ‘Ram Krishna Sharma 


Decision : December 3, 1981 


D. R. Punjab Montogomery Transport Co. & Ors.  ...... Appellants 
5 ot na Versus ; 
| Raghuvanshi Private Ltd. & Ors. ; Ki Respondeais 


-| . Estoppels—Plea of—Rule of evidence—Deposits made under order of 

Court for obtaining an order of temporary injfunction— Defendants su en- 

tly permitted to withdraw such deposits without prejudice by Court’s order— 

Whether plaintiffs can plead~ estoppel against defendants— Implication of 

importation of expression. ‘without prejudice’ in Court’s order—Legal effect 

thereof—Whether acceptance of mesne profits would create new tenancy I 
Interpretation. 

In India, ‘estoppels have been treated as rules of evidence and the , 
foundation of the same is the representation ' of one party ‘which has > 
been acted upon by the other party. In the instant’ case, the trial court has 
permitted the defendants to withdraw, without prejudice, monthly damages 
deposited by the plaintiffs in- Court and the defendants themselves did not 
expressly or impliedly made any representation. or misrepresentation to the 
plaintiffs who had ‘deposited the said monthly sums in compliance with the 
conditions imposed by the Court below while granting temporary injunction 
in their favour. In other words, the’ plaintiffs had deposited the monthly 
damages in Court in order to obtain an order of temporary injunction in 
their favour. It was the plaintiffs who had- obtained a favourable inter- 
locutory order on making the said deposits which the Court below had later 
on permitted the defendants to withdraw without prejudice That ‘being so, 
the plaintiffs cannot claim any equity as against the defendants’ When the 
Court below had allowed the defendants to withdraw the aforesaid deposits 
without prejudice, the defendants could not suffer any detriment by acting in 
aecordance with the said- interlocutory order of the Court below.. Further 
the words, “without prejudice” in the order of the trial court imported that 
the withdrawal.of the money should not have any. ai effect.on the ide of 
the parties in the pending suit. 

.| + The contention of the plaintiffs that ee paying mesne ‘profits either 

before or after the institution-of the suit in the trial court, they had acquired 
alnew tenancy, is not sustainable in law. — 








Ja Cases referred to :— 
: (1) Umesh Jha y. The State & Anr., AIR 1956 Pat 425 
i (2) State of Bihar & Anr. yv. Umesh Jha, AIR 1962 SC 50 


* Appeal from Original Decree No. 239 of 1930. 
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(3) Daintrey, Exp., Holt (1893) 116 ` k 


. (4) ` Bai ‘Chanchal &. Ors. y. me Jalaluddin -Ors., AIR 1971 
ee SC 1081 aTh ; 


Dipánkàr Ghòsh, Nirmal Mitra, SWR Garal and 
‘Ananda Prosad Ghosh - ‘t ~. for Appellants 


H. Dutt, Ganapati Chunder and B. Mallick | 5 
~~ The judgment of the Court was as follows :— 


' Mookerjee, J.: In the year 1959, D. R. Punjab Montogomery 
Transport Co. was inducted asa tenant under Raghuvanshi Pvt. Ltd. 
at a monthly rent of Rs. 1,152/- in respect of five rooms situated in the 
ground floor of 17, Kashinath Mallick Lane, P. S. Jorasanko, Calcutta. 
According to the plaintiff-appellants, at,the relevant time- Sardar Mohidar > 
Singh (since deceased). and, his mother were partners of the said firm, 
D. R. Punjab Montogomery Transport Co.. Raghuvanshi Pvt. Ltd, the 
defendant-respondent No. 1, had instituted Suit No. 1526 of 1964 against 
the said firm, D. R. Punjab Montogomery Transport Co. in the High 
Court at Calcutta for eviction on the ground of default- in payment of 
rent. The said suit was decreed on compromise under which, inter alia, 
the monthly rent was raised to Rs. 1,210/- per month- and the said tenant 
was required to pay the arrears. in' instalments. In 1967, the then landlord 
had brought another Ejectment Suit, being Suit No. 1293 of 1967, against 
the firm, D. R. Punjab Ka Aak Kana Co. The same was 
also settled. ` 


2.. On 10th April, 1968, Raghuvanshi Pvt. Ltd. again brought 
Suit No. 915 of 1968 against D: R. Punjab Montogomery Transport Co., 
in the High Court at Calcutta for ejectment .and mesne profits. On 
31st July, 1969 the said Raghuvanshi Pvt. Ltd., had assigned its interests in 
Premises No. 17, Kashinath Mallick Lane, Calcutta in favour of the 
present respondent Nos. 2 to 13. The said respondents Nos. 2 to 13 were 
thereupon added as plaintiffs i in Suit No. 915 of 1968. 


3. On 29th September, 1970, A..N. Sen, J. (as he'then was) ex parte 
decreed the Suit No.:915 of:1968. Aftér -the ‘prayer made on behalf of 
the defendant, D. R. Punjab Montogomery: Transport Co., for adjourn- 
ment was refused and the attorney for the defendant having retired from 
the case, the learned Judge ex parte decreed and ordered: that the defendant 
do deliver up possession to the plaintiff Nos. 2 to 13 (present respondents 
Nos. 2 to 13) vacant possession of the five rooms in the’ ground floor 
of Premises No. 17,:-Kashinath Mallick Lane. The’, learned Judge 
further passed a decree -for a sum of Rs.'8,470/- as arrear rent and also 
for mesne profits: in respect of the said rooms at the rate of Rs. 40.50 
per day commencing from Ist day of-April, 1968. 
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4. On 2nd March, 1972 D. R. Montogomery Transport Co. had 
filed a petition in “this Court praying for recording adjustment of the 
decree dated 22nd September, 1970 passed in Suit No. 915 of 1968 
and for certifying the payment made by the defendant firm to the 
plaintiffs’ Solicitor. The plaintiffs had opposed the said petition. for 
recording adjustment of the aforesaid decree. Ultimately. D. R. Punjab 
Montogomery Transport Co. had withdrawn the said petition for 
recording adjustment and satisfaction of the decree passed in the Suit 
No. 915 of 1968. — 


; 5. On 10th June, 1972, D. R. Punjab Montogomery Transport Co., 
as (plaintiff .had instituted Title Suit No. 619 of 1972 in the City Civil ' 
Court at Calcutta against the present respondents as the defendants, 
inter alia, for a declaration thatthe plaintiff was in pcssession as a monthly 
tenant in respect of five rooms in the ground floor of Premises No. 17, 
Kashinath Mallick Lane at a rent of Rs. 1,213/- per month payable 
according to English calender under the defendant Nos. 2 to 13 and for 
permanent injunction restraining the defendants, their servants, agents 
and nominees and assigns from disturbing or from interfering with the 
plaintiff’s right and enjoyment of the said five rooms. During the 
pendency of the suit on 1st February, 1976 the said Mahindar Singh died. 
Upon on application made by the heirs and legal representatives of the 
deceased Mohindar Singh, the Court below set aside the abatment of the 
suit and brought them on record as the plaintiff Nos. 2 to 6 in Title Suit 
No. 619 of 1972. Further, in the plaint a prayer was inserted for 
declaration that the ex parte decree passed in Suit No. 915 of 1968 against 
Mis. D. R. Punjab Montogomery Transport Co. was not binding upon the 
plaintiffs. 

|| 





Fa 


' 6. The plaintiffs, inter alia, pleaded that upon receiving information 
that on 22nd September, 1970, A. N. Sen, J. had ex parte decreed the Suit 
No. 915 of 1968, Sardar Mahindar Singh, a partener of the plaintiff in 
November, 1970 had contacted Vithaldas Bhimji Mansata and also 
Mr. B. Mallick, Solicitor of the plaintiffs. in Suit No. 915 of 1968. The 
said Mahindar Singh on behalf of the plaintiffs had offered to pay off all 
arrears of rent by instalments and prayed for accepting the plaintiffs firm 
as a monthly tenant. The plaintiff further alleged that the said Vithaldas 
Bhimji Mensata and B. Mallick had represented to the plaintiff’s partners, 
Mahindar Singh that unless the plaintiff made substantial payment towards 
arrears of rent, the defendants could not be satisfied as to the bona fides 
of the plaintiff and could not commit themselves to any final agreement. 
The plaintiff further pleaded in their plaint that on December 21, 1970 
the plaintiff had paid Rs. 20,000/- to Mr. B. Mallick, Solicitor for the 
defendants and also a further sum of Rs. 2,000/--on account of the costs 
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of the said Suit No. 915 of 1968. On March 4, 1971 the- plaintiff paid a 
further sum of Ra. 9,517.50 to Mr. B. Mallick, Solicitor. The ‘plaintiff 
in paragraph (14) of-the  plaint stated that after several discussions 
ultimately in or about May, 1971 there wasa verbal agreement by and 
between the plaintiff represented by Mahindar Singh and the defendants 
represented by their Solicitor, B. Mallick and said Vithalbhai Bhimji 
Mansata. It was allegedly agreed that upon payment of all arrears of rent 
at the rate of Rs. 40 50 per day by December, 1971 and upon payment 
of rent for January, 1972 in course of the succeeding month, the defen- | 
dant Nos. 2 to 13 would accept the plaintiff aş a monthly tenant of the. 
said five rooms onand from February, 1972 atthe enhanced rate of 
Rs. 1,213.62 per month. Unless and until the plaintiff paid all arrears 
and also rent for January, 1972 the defendants would issue receipts for 
payments to be made describing the same as mesne profits, under the 
decree passed in Suit No. 915 of 1968. The plaintiffs claimed that in 
pursuance of the said agreement they had cleared off all arrears of rent by 
December, 1971 and also had paid the rent for the month of January, 1972 
in course of February, 1972 and, therefore, the plaintiff became a monthly - 
tenant under-the defendant Nos, 2 to 13 in respect of the five rooms of the 
premises at a monthly rent of Rs. 1,231.62. But the defendant Nos. 2 to 13 
were purporting to go back upon the said agreement after receiving huge 
sums of money under the agreement and were threatening to execute the 
ex parte decree passed in Suit No. 915 of 1968. 


7. Raghuvanshi Pvt. Ltd., defendant No. 1, filed.a written accent 
inter alia, stating that by a deed of assignment dated 31st July, 1969 the 
said company had assigned its right, title and interest in the suit property 
to the defendant Nos. 2 to 13 and as such the defendant No. 1 had no 
longer any right, title and interest in the suit premises. The defendant 
No: 1 denied that any agreement was arrived at between the plaintiff and 
the defendants represented by Mr. Vithalbhai Bhimji Mansata and 
Mr. B. Mallick, Solicitor. According to the defendant No. 1 the plaintiff 
had paid to Mr. B. Mallick the sums in question towards part payment of 
the arrears of rent and mesne profits payable under the decree passed by 
this Hon’ble Court. The defendant No. 1 further denied the allegation 
that there was ever any agreement between the parties to create a new 
tenancy in favour of the plaintiff in respect of the disputed premises. 


8. The defendant Nos. 2 to 13 by a separate written statement also 
denied the -plaintiff’s case. They in particular denied that any agreement 
wes entered into by Mr.B. Mallick and Vithalbhai Bhimji Mansata on their 
behalf to grant.an alleged tenancy in favour of the original plaintiff, D. R. 
Punjab Montogomery Transport Co. They further claimed that the said 
Mr. Mansata and Mr. Mallick had no authority to enter into any contract 
on behalf of the defendant Nos. 2 to13. According to the defendant Nos. 2 
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to 13, upon the representation made by Mahindar Singh that peaceful 
Possession would be given by November, 1971, the defendants had stayed. 
their hands subject to the conditions that the original plaintiff would 
pay and satisfy the mesne profits payable to them under the said decree 
dated 22nd September, 1970. When the original plaintiff failed to honour 
its promise even after February, 1971,. the defendants had instructed their 
Solicitor to take steps for recovery of possession. š i 


9. At the time of the final hearing, the plaintiffs did not give any 
direct evidence that there was an agreement to create a new tenancy in’ 
favour of the plaintiff firm in May, 1971. Kuljit Singh, D. W. 1, who 
was described as the Manager of the plaintiffs deposed that in December, 
1970 there was an oral agreement for creation of a new tenancy between’ 
late Mahindar Singh and Kuljit Singh, on the one side and Mr. B. Mallick 
and Mr. Mansata, on the other. 


10. The learned Chief Judge, City Civil Court at Calcutta rejected . 
the evidence of P. W. 2, Kuljit Singh that there was a verbal agreement in, 
December, . 1970. ‘According to the learned Chief Judge,. the said case. 
was not pleaded in the plaint and the correspondence between Mr. S. C.. 
Palit, the plaintiff’s Solicitor and Mr. B. Mallick did not show: that there. 
was any concluded agreement in December, 1970 (vide Exts..13 and 2a). - 
The learned Chief Judge also did not place.any reliance upon the tape- 
recorded telephonic conversation allegedly between Kuljit Singh, P. W. 2, 
on the one side and Mr. B. Maljick on the other (vide Ext. 19) -or upon 
the alleged a similar conversation between Jate Mahindar Singh and 
Mr. B. Mallick (Ext. 19A). According to the learned Chief Judge, the 
defendants did not prove the time, place and accuracy of the said tape 
recording and, therefore, it would not be safe to rely upon the tape 
recorded evidence. The learned Chief Judge also upheld the contention 
of the defendant Nos. 2 to 13 that the plaintiffs did not prove that Mr. B. 
Mallick, Solicitor and Mr. Mansata had any authority ‘to represent the 
defendant Nos. 2 to 13 or that they had any authority to enter into any 
agreement with the plaintiffs. - The learned Chief Judge lastly rejected the 
contention of the plaintiffs that by withdrawing from Court deposits of 
rent at the enhanced rate of Rs. 1,231.62 per month, the defendants had 
become estopped from raising the plea that there was no agreement to 
create new tenancy in favour of the plaintiffs. The learned Chief Judge, 
City Civil Court at Calcutta accordingly dismissed the suit. 


` 


‘- 14. The principal point in this appeal is whether. or not really 
there was any agreement between ‘the parties to create a tenancy in favour 
of. D. R. Montogomery Transport Co. in respect of the disputed rooms. 
The plaintiffs’ case was that there was an oral agreement'in this behalf 
between Mahindar Singh on behalf. of the said company on one hand and : 


P 
| 
| 


ry 
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Mr.B. Mallick, Solicitor and Mr;:Mansata on behalf of the defendant Nos. 
2 to.13, on the-other. . The plaintiff’s further claim was that they had made 
payment towards mesne profits payable under the decree passed in Suit 
No. 915 of 1968 in pursuance of such.an agreement to grant a new tenancy 
in favour of said D. R. Montogomery Transport Co. Undoubtedly, the 
burden of proof was upon the plaintiffs to establish their said case of grant 
ofa “fresh tenancy by the defendant Nos. 2-to 13. 


12. Having given our anxious consideration to the ladne of the 
parties, the evidence on record and the submissions of the parties, we are 
of the view that the plaintiffs have failed to prove their caseʻand the learn- 
ed Judge of the Court below rightly dismissed their suit. Mahindar Singh, 
who according to the plaintiffs, was.one of the partnersof D: R. Montogo- 
mery. Transport Co. died during the pendency of the case in the trial 
Court and,.therefore, his evidence was not available to the plaintiffs. In 
order to prove their case of granting a fresh tenancy in respect of the 
disputed rooms, the plaintiffs relied upon the oral evidence of Kuljit 
Singh, P. W. 2, who was described as a relation of Mahindar Singh, and 
also the manager of the said .Transport Company. The plaintiffs also 
placed reliance upon the taperecorded alleged telephonic conversation 
between Kuljit Singh, P. W. 2, and Mr. B. Mallick, Solicitor and also the 
alleged conversation "between Mahindr Singh and B. Mallick (Exts. 19 
and 19a), and also the conduct of the parties relataing to payment of 
mesne profits and the decree-holder's Suit No. 915 of 1968 not executing- 
the ejectment decree for a long. period. Lastly, the plaintiffs pleaded that 
by withdrawing monthly damages at the rate of Rs. 1,231.62 deposited 
by the plaintiffs in Court, the defendants were estopped from denying the 
plaintiffs’ case of a „new tenancy at the said rate of rent per month. 


13. The plaintiffs have lastly submitted that the defendants having 
withdrawn from the’ trial Court rent/mesne prcfits deposited by- the 
. plaintiffs at the rate of Rs.-1 ,231.62 per month, the defendants were now 
estopped from denying that there wasa new tenancy in favour of the 
plaintiffs at the said rate of rent. The tenancy hold by the plaintiff firm 
at a rent of Rs. 1,210/- per month had been extinguished by the ejectment ` 
deoree dated 22nd September, 1970 in Suit No.:915° of 1968. Before 
the plaintiffs instituted the instant suit in the © City Civil Court, 
Mr: B. Mallick on behalf-of the defendants had granted-receipts describing 
payments, made by the-plaintiffs as mesne profits and also: clearly stipula- 
ting thatthe same were: without. prejudice- to his clients’ ‘tights under 
the said decree dated.22nd September, 1970... -After instituting the said 
suit ‘in’ the’ City Civil Court the ‘plaintiffs had prayed for an` 
ad-interim injuction to restrain the present. defendants from evicting the 
the plaintiffs from the suit premises..:'After the institution of the suit, 
the plaintiffs did not deposit any mesne profits due since February, 1972 
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till a much later date. Initially, the trial court issued show-cause notices 
and did not- grant any separate ad interim order. There.fter, on 25th 
August, 1976 the trial court granted. ad interim orders on condition the 
plaintiff deposited. Rs. 1,5000/- - ao 


14. On 14th February, 1978 the trial court allowed the plaintiffs’ 
prayer for temporary injunction on condition they deposited Rs. 36,475/- 
by three instalments and also would go on depositing current damages 
from February,. 1978. The plaintiffs had complied with the said order 
for deposit. Subsequently on 10th July, 1978 the defendants filed a petition 
in the trial court and the said Court by its Order No. 80 dated 
7th August, 1978 permitted the defendants to withdraw said amounts 
deposited by the plaintiffs without prejudice to the rights of the parties. 
The defendants in their said petition had stated that the plaintiffs were 
laible to pay mesne profits at the rate of Rs. 1,210/- per month. Thereafter, 
under the order of the Court below the defendants had withdrawn the 
said amounts deposited by the plaintiffs. 


15.. Upon these facts the plaintiffs cannot plead estoppel against 

the defendants. In India estoppels have been treated as rules of evidence 
and the foundation of thesame is representation of a party which has been 
acted upon by the other party. In this case, the trial court had permitted 
the defendants to withdraw, without prejudice, monthly damages deposited 
by the plaintiffs in Court and the defendants themselves did not expressly 
or impliedly made any representation or misfepresentation to the plaintiffs 
who had deposited the said monthly damages in fulfilment of. the 
conditions imposed by the Court below while granting temporary 
injunction in their favour. In other words, the plaintiffs had deposited 
the said monthly damages in Court in order to obtain an-order of 
temporary injunction in their favour. It was the plaintiffs who had 
obtained a favourable interlocutory order by making the said deposits 
which the Court below had later on permited the defendants to withdraw 
without prejudice. Therefore, the plaintiffs cannot claim any equity as 
against the defendants. When the Court below allowed the defendant 
to withdraw the aforesaid- deposits ‘without prejudice,’ the defendants: 
could not suffer any detriment by acting in accordance with the said 
interlocutory ‘order of the Court below. Further, the words ‘without 
prejudice’ in the order of the trial court imported that the withdrawal of 
the money shall not have any legal effect on the rights of the parties in the 
pending suit. The Division Bench of the Patna High Court in (1) Umesh 
Jha v. The State & Anr., reported in AIR 1956 Pat 425 while considering 
the effect of acceptance of rent. without prejudice by the State observed 
that the said words ‘without prejudice’ import in to a transaction that the 
parties have agreed that as between themselves the receipt of money by one 
hand, its payment by the other shall not by themselves have any legal effect 


1 
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on the rights of the parties but théy shall be- open to settlement by legal 
` controversy as if the money had not been’ paid. We respectfully agree 
with the above statement of law. ` It may be noted that the Supreme 
Court in (2) State of Bihar & Anr. wi Umesh Jha, reported in AIR 
1962 SC:50- on other points had reversed the decision in Umesh Jha’s 
case (supra), but did not dissent from the view of the Patna High Court 
regarding, the meaning of the words -‘without prejudice’. Mr. Ghosh, 
learned Advocate for the appellant had relied upon the decision of 
(3) Daintrey, Exp., Holt (1893) 116; which dealt only with the admissibility 
of a letter written ‘without prejudice’ in a bankruptcy proceeding. There- 
fore, the said’ decision is not relevant for- deciding the controversy 
before us. oes a i ee : i 


_16. Mr. Dutt, learned Advocate appearing on behalf of the respon- 
dents has also drawn our attention to the decision of the Supreme Court 
in (4) Bai Chanchal & Ors. v. Syed Jalaluddin & Ors, reported in AIR 
1971 SC 1081, where under.a decree for eviction the judgment-debtors who 
were liable to immediate eviction, were allowed to continue in possession 
for a- period of ‘five years from the date of decree in view of granting 
‘consent by ths decree-holder and:the judgment-debtors were required to 
pay mesne profits at the rate of-higher than rate of rent. There was also a 
clause in the decree that in case of. default in payment of mesne profits, 
the judgment-debtors would be called upon to immediately deliver 
possession; The Supreme -Court held that the said terms of the consent 
decree ‘neither constituted a new. tenancy nora licence. The aforesaid 

Teported decision is against the contention- of the plaintiff-appellants 
that by paying mesne profits either’ before or after the institution of 
`. the suit in the City Civil Court :they had acquired. a new tenancy. In 
the result, we reject the plea of estoppel raised on behalf of the 


plaintiffs. ~ ics saar 


-For the foregoing reasons, we dismiss this appeal with costs. On 
the prayer of Mr. Mitra, learned Advocate for the appellants, we stay the 
operation of the judgment for six weeks:. _. 


Sharma,. J. : Y agree. 


H. D. a E, l 
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[ CONSTITUTIONAL WRIT JURISDICTION | 
Before Mr. Justice Bankim Chandra Ray 


Decision: May 10, 1982 
Chandidas Ghosh i —“‘—s~s~s~—s—s—S—S—SS tet Petitioner 
l ‘ Versus 
West Bengal Board of Secondary Education & Ors. ......Respondents* 


West. Bengal Board of Secondary Education Act (5 of 1963), 
Sections 24 & 28(2)—Exercise of powers of Board by a Committee constituted 
under section 24 or by President under section 28(2)—Rule 28(8) of the 
Rules for Management etc. of 1969—Order of President granting approval 
being impugned as having been made contrary to provisions of statute— 
Correct procedure as indicated by statute. 


The power to grant the requisite approval of the disciplinary 
proceeding against a teacher initiated by the Managing Committee of a 
School affiliated to the West Bengal Board of Secondary ` Education, is a 
vested power of the Board. The Board may either exercise such power 
itself or it may. delegate such power to a Committee - constituted under 
section 24 of the West Bengal Board of Secondary Education Act, 1963. 
Section 24 has empowered the Board to constitute such other committee as 
the Board thinks fit and the Board with the approval of the State Govern- 
ment may delegate to any such Committee any of its powers and/or functions 
including the power conferred by Rule 28(8) of the Rules for the Manage- 
ment of Non-Government Institutions ( Aided and Unaided), 1969. Therefore, 
if such a Committee has been invested with the power of the Board conferred 
onit by Rule 28(8) by the Board, then in that case, such a Committee 
would be quite competent to deal with sucha disciplinary proceeding and 
can accord the necessary approval. This is one way of exercising the power 
conferred by Rule 28(8) of the Rules. In case where the Board has not, 
for some reasons, been able to exercise such power itself or through a 
Committee duly constituted with the approval of the State Government 
by delegating its power to the Committee, the President of the Board has 
been empowered under section 28 of the 1963 Act to lexercise the powers 
of the Board in case there is an emergency and in that case, the President 
is under a statutory obligation to report to the Board the action taken by 
him together with the reasons therefor and such report is to be made by the 
President immediately after he has exercised such powers of the Board. 
These are the two modes provided in the statute for the exercise of such 
powers of the Board. There is no third mode for exercising such powers 
as conferred by Rule 28(8) of the 1969 Rules. 


*In re: Chandidas Ghosh. 
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As the procedure ‘adopted and followed in the instant case, does 
not at all fit in with the’ procedure as indicated in the statute, it cannot be 
sustained. Hence, the impugned order is liable to be set aside. 


Harasit Chakraborty and H. Barua 
Arun Prokash Sircar and A. N. Banerjee ..... for the Board 
Jamini Kumar Banerjee hana Jor Respondent No. 9 


The judgment of the Court was as follows :— 


A short question though, of course, of a point of Jaw is involved in 
this application, namely, whether the approval that has been accorded by 
the President “of the West Bengal Board of Secondary Education as 
communicated by the letter of the’ Secretary of the Board of Secondary 
` Education on 19.8.1981 to the Secretary, Managing Committee of the 
Uttar Fulsara Junior High School in- the District of 24-Parganas for: 
terminating the service of the petitioner who is-the Headmaster of the said 
School, is in accordance with Jaw arid is sustainable. 


. 2. Mr. Sircar, learned Advocate appearing on behalf of the West 
Bengal Board of Secondary Education, has with his usual fairness 
_ candidly placed before this Court the records of the Board’ including 

the order passed by the President of the Board, on 4.8. 1981. It appears 
from the said order that thé President of the Board after considering the 
relevant papers including the explanations submitted. by the teacher . and 
also the recommendation of the Committee proposing the. action to be 
taken against the petitioner, the delinquent employee, ‘the President passed 
an order to the effect that all the’ steps have been taken by the Managing 
Committee, of the School in. accordance with ` the procedure prescribed by 
Rule 28(8) of the Rules for the Management of, Non-Government Institu- 
tions (Aided and Unaided), 1969, the President therefore approves of the 
proposed action of, the Committee to pass the order of termination of the 
petitioner from service as proposed by them. It has been further stated 
that this matter. would be in due time reported to, the meeting of the 
Board. This order.was made on,4.8.1981. Thereafter on a misapprecia- 
` tion of the provisions of the. Act and the Rules, this matter was placed at 
the meeting of the Committee which. was constituted by the Board under 
section 24 of the West. Bengal Board of Secondary | Education Act; 1963, 
to which the Board delegated its power and functions conferred on it by 
Rule 28(8) instead of placing the matter at, the meeting of the Board 
as requited under, the provisions of section 2802) . a8 substituted by 
section 16(2) of the Act of 1979, Therefore, this step taken by the 
President of the Board by placing the matter before the Committee 
constituted under section 24 of the Act is not in accordance with law. The 
real position in law is that the power to accord approval, of the disci- 
plinary proceedings that are initiated against a. teacher of a school under 
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the West Bengal Board of Secondary is vested in the Board, i. e., the Board 
of Secondary Education, West Bengal. This has been clearly provided 
for in Rule 28(8) of the Rules for the Management of Non-Government 
Institutions (Aided and Unaided), 1969 as amended in 1979. The Board 
may either exercise this power itself or it may delegate it to any Committee 
constituted under the provisions of section 24 of the said Act. Section 24, 
as I have stated hereinbefore, clearly confers powers on the Board with 
the approval of the State Government to constitute such other Committee ` 
as the Board may think fit and the Board with the approval of the State 
Government may delegate to any such Committee any of its powers or 
functions including the power conferred by Rule 28(8) of the said Rules. 
Therefore, if a Committee has been vested with the power of the Board 
conferred on it under Rule 28(8),of the Rules by the Board then in that- 
case such Committee is quite competent to consider the papers of the 
relevant proceedings initiated by the Managing Committee of the School 
against the members of the teaching ‘and non-teaching staff and can 
accord the approval. This is one way of exercising the power conferred 
by Rule 28(8) of the said Rules. Incase where in Board has not for 
some reason or other, been able to exercise this power either by itself or 
through a Committee constituted with the approval of the State Govern- 
ment by delegating its powers to the Committee, the President has-been 
empowered under section 28 of the said Act to exercise the powers of the 
Board in case there is an emergency or in other words to meet an ` 
emergent situation and in that case immediately after the’ exercise of such 
powers of the Board, the President: shall have to place a full report before 
the Board; of- the action taken by him stating the reasons therefor. 
These are the two modes or ways provided in the Act and the Rules laid 
down thereunder for exercising the powers of the Board. There is no 
third method for exercising such power as conferred by Rule 28(8) 
of.the said Rules. In this: case as I have stated hereinbefore that the - 
President after exercising the emergency powers under section 28(2) of 
the said Act has instead of placing the matter with his report’ stating the 
reasons for the exercise of such powers before the next meeting of the 
Board has placed ` the matter before a Committee ` constituted under 
section 24 of the said Act to which the power of the Board has been 
delegated under the. proviso to sub-rule (8) of Rule 28 of the said Rules. 
Therefore, this is not in accordance with the provisions of the said Rules 
and as such it cannot be sustained. This might have been due to a 
misappreheiision or misconception of the legal . position with regard to’ 
this matter. 

3. In these circumstances, it is just and proper to quash and set 
aside the order of the President of the Board dated 4. 8. 1981 and to 
direct the Board since a Committee has been constituted according to the 
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Provisions of section 24 and the powers of the Board under Rule 28(8) 
have been delegated to the Committee to place all relevant powers and 
also the proposed action against the delinquent employee, i.e. the 
petitioner before that Committee which will consider and dispose of the 
same by either granting or refusing to grant or accord appoval for taking 
the action proposed against the petitioner in accordance with the 
Provisions of Rule 28(8) of the Rules. It is also directed since the matter 
is pending for a long time that the Committee will consider and dispose 


of the matter as early as possible preferably within a period of eight weeks 
from to-day. | 


4. Leta Writ of Certiorari be issued directing the respondents to 
set aside and/or cancel the impugned order of the President dated 
4.8, 1981 as communicated by the letter of the Secretary dated 19.8. 1981 
and to reconsider the matter as directed hereinbefore. 


` The application is, therefore, allowed to the extent indicated 
abave without any order as to costs. 


"P. R. 





[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookèrjee and Mr. Justice 
Ram Krishna Sharma 

; Decision : April 7, 1982 

Asoke Kumar Bose & Anr. n Appellants 
Versus 
State of West Bengal n Respondent* 
“West Bengal Land Development and Planning Act (21 of 1948)— 
Sec. 8(1), proviso, clause (b)—Determination of compensation by Collector 
under—Peculiar circumstances of instant cases—Awards made for 
acquisition of self-same land—Two awards made by Collector, one in 1957 
and another in 1967—Valuation of land determined on the basis of agreement 
between parties as to rate, in first award—Valuation of same land determined 
on market price prevailing on 31.12.46—Second Award is invalid and 
ultra vires—Collector is functus officio after making first award—No 
"jurisdiction to make second award for acquisition of self-same land—Under 
what circumstances, a party can raise such questions at the appellate stage 
when the said party had not urged those questions at the hearing before the 
trial court. Í 


It appears from the records that the State had filed two awards dated 
2.1.57 and 2.3.67 in respect of acquisition of same land measuring 0'66 
acres appertaining to Plot No. 518. The said awards show that originally 


* Appeals From Original Decree Nos. 220 of 1976 and 56 of 1982. 
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2.1.57 the Collector had awarded Rs. 16,534'20 as the total value of the 
land atthe rate of Rs. 414/- which was described in the award as the 
agreed rate per cottah. By the subsequent award dated 2.3.67 in respect 
of the acquisition of the identical land, i e., 66 acre appertaining to C. S. 
Plot No. 518 calculated land at the rate of Rs. 112/- per cottah and 
awarded compensation for Rs. 4,251°94. The State of West Bengal, in its 
respective plaints in both the money suits has stated that- the subsequent 
awards in 1967 had been made on the basis ofthe market value 
prevailing on 31.12.46 and on that basis it had been found that the 
defendants of both the suits had been paid excess sums. 


HELD: It appears that the Collector in determining the amount of 
compensation to be awarded in the two cases had purported to apply 
clause (b) of the proviso to section 8 of the West Bengal Land Development 
and Planning Act, 1948. Butitis now settled law that the said clause (b) 
of the proviso is ultra vires. Therefore, in respect of acquisition of land 
made under the said Act for the purpose as mentioned in section 2(d){i) 
of the Act,. the State would be bound to determine and pay compensation 
according to the market value prevailing onthe date of the Notification 
under section 4 of the Act. Inthe result, the two awards determining the 
market value at the rate of Rs. 112]- per cottah according to the market 
price prevailing on 31.12.46 must be held to be null and void and thereby the 
State had no legal right to recover the difference between -the sums 
ultimately awarded under section 11 of the Land Acquisition Act read with 
clause (b) of proviso to section 8 of the West Bengal Land Development and 
Planning Act, 1948. The awards being:ex facie invalid, the excess sums. 
-were irrecoverable in law. 


There is no substance in the submission made on behalf of the State 
that the defendant-appellants should not be allowed to agitate the question 
‘because the same was not urged by them at the time of hearing of the suits 

| in the trial court. The question raised is a question purely of law materially 
affecting the very authority of the Collector to award compensation 
according to the market yalue prevailing en-31.12.46. Further, the said 
question of law arises out of the averments made in the plaints of the two 
suits and therefore there could be no impedement in the way of the 
defendant-appellants raising the question as to the validity of the aforesaid 
‘two awards determining the market value at the rate of Rs. 112{- per cottah. 


It has been submitted by the defendant-appellants that in view of the 
‘award dated 2.1.57, the second award dated 2.3.67 in respect of acquisition 
of the self-same land on the basis of valuation prevailing on 31.12.46 must 
be considered as null and void. Itis so. After making the first award 
dated 2.1.57, the Collector had become functus officio and by relying upon 
certain administrative directions the Collector could not have assumed 
jurisdiction to make the second award in the same case. 
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Cases referred to — ? ; | i 
- (1) ee ‘Nath. Nandy v. State. of West Bawa “AIR 1975 
(2) Mae of of West Bengal y. “Land Development. Bureau, 1979 (2) 


R.P. Bagchi a Snehansu Sekhareswar Ray 
S. K. Basu and K. Chakraborty 

The judgment: of the. Court was as follows :— 

Mookerjee, J. : The ‘appellants of these two appeals are the heirs 
and successors-in-interest of Smt. Labanya Proya Dutta who was the owner 
of Plot Nos. 515, 517, 518, 519 and 521 of Mouza Paschim Barisha, 
P. S. Behala. On November 23, 1954 a Notification under section 4 of the 
West Bengal Land -Development and Planning Act, 1948 was made for 
acquiring 2°33 acres of land appertaining to Plot Nos. 515, 517, 519, 
521 and'a portion of Plot- No. 518, Mouza Paschim Barisha described 
in the Schedule ‘B’ to the plaint of Money Suit No. 22 of 1968 (corres- 
ponding to F. A. No. 220 of 1976). By the same Notification “68 acres 
appertaining to Plot No. 518 was proposed to be acquired under the 
said Act. On December 30, 1954 necessary’ declaration under the West 
Bengal, Land Development and Planning Act, 1948 was made in respect 
of the said plots of land. It has also „transpired in evidence that on 
May 18, 1953 the Collector of 24-Parganas had taken delivery of 
possession of the said 2:33 acres of land and again on March 2, 1955 had 
taken possession of “66 acres of land appertaining to Plot No. 518. The 
purpose of acquisition of the aforesaid lands was the settlement of immi- 


“grants who had migrated into West Bengal on account of circumstances 
beyond their control. 


“2. “On March 30, 1955 two articles of agreement were executed 
between Asoke Kumar Bose and Kamala Basu Chowdhury, the heirs of 
Smt. Labanya Prova Dutta on the one hand: and the Governor of the 
State of West Bengal on the other for payment to the said owners sums 
of Rs: 40,998/- and Rs. 16,534/- as advances on account of Compensation 
on the agreed’ basis of Rs. 414/- per cottah in respect of 2'33 acres and 
“66 acres respectively (vide Exts. 3 and 3A). 

3. On November 15, 1968 the State of West Bengal instituted the 
Money Suit Nos: 21 and 22 of 1968 against: the present appellants in 
the 7th Court of the Subordinate Judge at Alipore for recovery of 
Rs. 8,315.19 and Rs. 29,753.83 respectively on the following allegations. 
The State of West Bengal averred that 2°33 acres and “66 acres of land 
described: above’ had “been acquired under the provisions of the West 
Bengal Land Development and Planning Act and the Collector had taken 
possession of the same. According‘ to-the averments in paragraph 3 of 
| the plaint, the’ State Government -had sanctioned allotment ‘for payment 
-of 80% of compensation at the agreed rate of Rs. 414/- per cottah 
and upon: the la of the defendants (appellants before us) two 
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sums of Rs, 13,227/- and Rs. 40,998/- had been paid to them on taking 
indemnity bonds and “on account basis.” The State further pleaded 
that on March 2, 1965 awards had been made at the rate of Rs. 112/- per 
cottah on the basis of the market value prevailing in 1946. On this basis 
the State claimed that the defendants in the Money Suit No. 21 of 1968 
had been paid Rs. 8,315°19 in excess of the award money. Similarly, the 
defendants in Money Suit No. 22 of 1968 had received Rs. 19,753°83 in 
excess of the sum awarded in their favour by the Collector, The State 
claimed that the awards being final and binding the defendants were not 
entitled to retain the said amounts which the State claimed had been paid 
to them in excess of the award “either illegally or by mistake of the 
officers of the plaintiff’. The State alternatively pleaded that the 
defendants were bound to refund the said excess amounts on the basis of 
their indemnity. The State accordingly prayed for, in the two suits, 
recovery of the sum of Rs. 8,315°19 and Rs. 29,753°83. 

4. The defendants contested the said two suits by filing written 
statements. They, inter alia, pleaded that the State of West Bengal itself 
having estimated and settled the price at the rate of Rs. 414/- per cottah 
which the defendants.had accepted, the State was not entitled to resile 
from and/or repudiate the said contract. They also pleaded that the 
subsequent awards dated March 2, 1967 determining the market value of 
the acquired lands at the rate of Rs. 112/- per cottah was void, untenable, 
illegal and unwarranted. The defendants denied that they had been paid 
any excess amount. They also disputed their liability to refund the sums 
claimed by the plaintiff or any other amount. 

5. The learned Subordiante Judge, 7th Court, Alipore, who 
analogously heard the said two Money Suits has decreed them in part and 
ordered that the plaintiff would recovers in the respective suits 
Rs. 8,315°19 and Rs. 29,753°83. The defendants being aggrieved thereby, 
have preferred these two appeals before us. 

6. Having heard the learned Advocates for the parties and having 
perused the records we have reached the conclusion that the respondent, 
State was not entitled to recover the amounts in ' question for the reasons 
presently indicated. In the first place, the State of West Bengal did not 
discharge the burden which lay upon it by addacing any evidence that 
there had been an award in respect of 2°33 acres on March 2, 1967 
determining the market value at the rate of Rs. 112/- per cottah. Sudha 
Bindu Banerjee, P. W. 1, the- only witness examined on the plaintiff’s 
side in his corss-examination admitted that he had no personal knowledge. 
Therefore, we will not be justified on relying upon his statement made in 
course of his Examination-in-Chief that the claims in both the suits were 
true and that there had been any excess payment to the defendants in. 
land acquisition matters. The State, however, in Money Suit No. 21 of 
1968 had produced two awards respectively dated January 2, 1957 and 


< 
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March 2, 1967 in respect of acquisition of °66 acres of land appertaining 
to Plot No. 518 (vide Exts. 4 and 4A). The said awards showed that 
originally on January 2, 1957 the Collector had awarded Rs, 16,534°20. As 
the total value of the said .land at the rate of Rs. 414/- which was 
described in the award as the agreed rate per cottah. The Collector, 
however, by his subsequent award dated March 2, 1967 in respect of the 
aquisition of the indentical land, i.e » 66 acres appertaining to C.S. Plot 


No. 518 calculated land value at the rate of Rs. 112/- per cottah and 
awarded compensation for Rs. 4,251°94. 


7. Even assuming that there had been a similar award on Match 2, 

1967 payment of compensation in respect of 2:33 acres of land 

appertaining to C. S. Plot Nos. 515, 517 to 524 of mouza Paschim Barisha 

(although there was no evidence on record), in our view, the said award 

as also the other award bearing the same date which was the subject- 

matter of Money Suit No. 21 of 1968 were void ab initio. : The plaintiff, 
State of West Bengal in Paragraph 4 of the plaints of both the Money 

suits pleaded that the said awards had been made on the basis of the 
‘market value prevailing on 31st December, 1946 and on that basis it was 
found that the defendants of. the two suits had been respectively paid 

excess sums of Rs. 8,315:19 and.Rs. 29,753°83. Thus, the Collector in 
determining the amount of compensation to be awarded in the two cases 
had purported to apply the proviso, claùse (b) to section 8 (1) of the West 
Bengal Land Development and Planning Act, 1948. So far as this Court 
is concerned, it is now settled law that the said clause (b) of the proviso 
to section 8 (1) of the West Bengal Land Development and Planning Act 
was ultra vires and, therefore, in determining the amount of compensation 
for acquisition under the said Act for the purpose of the settlement of 
immigrants who had migrated to the State of West Bengal on account 

of circumstances beyond their control the market value in relation to the 

land acquired in excess of the amount the market value of the land on 

December 31, 1946 cannot be lawfully left out of consideration. In other 

words, in respect of acquisition made under the said Act for the purpose 

mentioned in section 2(d)(i) of the West Bengal Land Development and 

Planning Act, the State would be bound to determine and pay 

compensation according to the market price prevailing on the date of 

the Notification under section 4 of the Act. In the result, the two awards 

determining the market value at the rate of Rs.112/- per cottah according 

- to the price prevailing'‘on 31st Day of December, 1946 must be held to be 
null and void and thereby the State had not ‘any legal right to recover the 
difference between the sums previously paid in terms of the two agree- 
ments, Exhibits 3 and 3A and the sums ultimately awarded under sec. 11 of 
the Land Acquisition Act 1894 read with sec. 8(1), clause (b) of Proviso of 
the West Bengal Land Development and Planning Act, 1948. The awards 
being ex facie invalid, the excess sums were irrecoverable in law. In 
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view of the said position in law we need not examine the extent of the 
liability-of the defendants under the said two agreements and indemnity 
bonds (Exts. 3 and 3A) to refund the sums in excess of awards which 
might validly be made in respect of the acquisition of the said 2°33 acres 
and ‘66 acres.of land. 
8. We find no substance in the submissions made on behalf of the 
State that the appellants cannot agitate .the above question because the 
same was not urged by them at the time of the hearing of the suits in the ' 
trial court. The said question is purely a question of law materially affecting 
‘the very authority of the Collector to award compensation according to 
the market value prevailing on 31st December, 1946. We are also bound 
by the Division Bench decision of (1) Ramendra Nath Nandy V. State 
of West Bengal, reported in AIR 1975 Cal 325 and (2) State of West 
Bengal v.- Land Development Bureau, reported in 1979 (2) CLI 169, - 
declaring the clause (b) of the Proviso to section 8(1) of the West Bengal , 
Land Development and Planning Act, 1948 ultra vires. Further, the said ` 
question of law arises upon the averments made in the plaints of the two 
suits and therefore, there could be no impediment in the way of the 
defendant-appellants raising the question of the validity of. the 
aforesaid two awards determining the market value at ‘the rate of Rs. 
112/- per cottah. 
9. We may shortly dispose of another point raised on behalf of the 
appellants. The appellants in F. A, No. 56 of 1982 have rightly pointed 
out that in view of the award (Ext.4) dated January 2, 1957, the second 
award in respect of the acquisition of the self same land dated March 2, 
1967 on the basis of valuatiou prevailing in December, 1946 must be consi- 
dered as null and void. After making the first award dated Ist January, ' 
1957 the Collector had become functus officio and by relying upon certain 
administrative directions the Collector could not have assumed jurisdiction 
to maké the second award in the same Case. We have already pointed out 
that the State did not produce the award or awards relating to the Money 
Suit No. 22 of 1968. Therefore, we need not express any opinion whether 
or not there had been two awards in the manner done also: on the other 
Money Suit. But the award upon which the plaintiff relied in Money Suit 
No. 22 of 1968 has been already found by us to be ultra vires inasmuch 
as the said award has been made according to the provisions of 
section 8(1), clause (b) of the proviso of the West Bengal Land Dc Velop- 
ment and Planning Act, 1948 and the said provisions have been already 
pronounced to be invalid. . 
For the foregoing reasons, we allow these two appeals, set aside the 
judgments and decrees and dismiss the two suits. In the circumstances of 
the case, parties will bear their respective costs throughout. 


<, Sharma, J.: 1 agree. 
S.N.R. 
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[ CONSTITUTIONAL WRIT JURISDICTION | 
Before Mr. Justice Manash Nath Roy 
Decision : May 6, 1982 


T. V. R. Pwj ASt LR Petitioner 
- Versus 
Regional Director, Employees’ State : 
Insurance Corporation & Ors. PA Respondents* 


Employees’ State Insurance Act (39 of 1948), Sec. 750), Clauses (e) & 
(g)—Disputes arising under—How to be determined—Provisions of Revenue 
Recovery Act, 1890 and of Bengal Public Demands Recovery Act are 
attracted to recover arrears as land revenue—Whether steps taken were 
improper—Establishment to be taken as a whole for determination of such 
disputes, if raised. 


The Employees’ State Insurance Act, 1948 isa complete Code and 
even though the same has not become very popular amongst the employees 
for various reasons, the same has such intention or back-ground, which 
would be beneficial, if duly applied and acted upon. In view of the terms of 
the said 1948 Act, the provisions of the Revenue Recovery Act of 1890 
and so also those of the Bengal Public Demands Recovery Act, would be 
applicable, to recover the arrears as land revenue and as such also, steps as 
taken and are impeached in the instant case, were not improper or without 
jurisdiction and under both the statutes, the petitioner had adequate remedies, 
which were equally efficacious or effective. Even though the employees of 
the petitioner are employed in different units, considering the incidents and 
effect of the statute, namely the 1948 Act, the establishment/factory of the 
petitioner should be deemed to be one unit and the provisions of the 1948 
Act would apply to the establishment as a whole. Since the establishment 
of the petitioner is a factory, the demand as raised, was a public demand 
and so the rule of limitation, ‘as urged, was not applicable and that the 
dispute in the instant case, would be covered by the provisions of 
section 75(e) & (g) of the said 1948 Act. 


Cases referred to :— 
(1) Indian Jute Company Limited v. The Regional Director, West 


` Bengal Region, Employees’ dnsurance Corporation & Anr., 1977 
CHN 131 


(2) Inre: A. M. Chinniah v. S. S. Works, AIR 1957 Mad 755 


(3) P. C. Chanda & Co. Ltd. v. Employees’ State Insurance 
Corporation & Ors., 1980 (1) CHN 208 


(4) - M/s. Union Carbide of India Ltd. v. Amp oyee Insurance Court, 
AIR 1978 SC 456 : 


*Civil Rule No. 244 (W) of 1977. 
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(5) Ms. Modern India Construction Co. Ltd. v. The Employees’ State 
_ Insurance Corporation & Ors., 1979 (2) CHN 14 


(6) Hindusthan Lever Ltd. v. Employees’ State Insurance Corporation, 
_ New Delhi & Ors., 1973 (1) LLJ 259 
(7) M/s. Hindusthan Lever Ltd. v. E. S. I. & Ors., 1973 Lab IC 706 
(8) The Employees’ State Insurance Corporation, . Bhopal v. The 
Central Press & Anr., AIR 1977 SC 1951 
(9) T.I. Diamond Chain Ltd. v. Employees’ State Insurance 43, 
FJR 297 ` 
(10) Mis. Universal Refrigerator Corporation (Private) Ltd. & Ors. 
y. Employees’ State Insurance Corporation, 74 CWN 674 
(11) Mls. Sri Krishna Mills Co. v. The Regional Director, Employees’ 
State Insurance Corporation & Ors., 1973 Lab IC 408 
(12) Regional Director, E. S. 1. Corporation etc. v. M [s. Manikkar 
Engineers Ltd. etc., 1982 Lab IC 140 


Subhas Banerjee and Tapan Kumar Sen ttn for Petitioner 
Dinesh Chandra Mukherjee seus for Respondent Nos. 1, 2&5 
Shyamal Sennen for Respondent Nos. 3 & 4 


The judgment of the Court was as follows :— 


“Airsico” is the name of the concern of the petitioner, whose 
~ office isat 9, Royd Street and the main business of the same, as stated 
by the petitioner is to attend to the defects including servicing and 
repairing of the Air Conditioner machines, not only at the premises as 
mentioned above but also to take such works and complete them, at 
the places of the customer, on their request or demand. It has been 
stated that such establishment as mentioned above, started its business 
and functioning in the year 1966 and for some time thereafter, the 
establishment had to be closed for reasons and cifcumstances beyond 
its control. It would appear from the statements in the petition that the 
concerned establishment is duly registered under the West Bengal Shops 
and Establishment Act, 1963 (hereinafter referred to as the said 1963 
Act) and at all material times about 60 persons were employed therein 
which number also included the officers and the watch and ward staff. 
It would also appear from the pleadings, that the said establishment 
was also a dealer in spare parts of Air Conditioning machines. 


2. On or about 15th June, 1972, the Regional Director, Employees’ 
State Insurance Corporation, respondent No. 1, informed the petitioner 
that on and from Ist April, 1972 which date has been stated to be 
1st April, 1971, by the answering respondents, for whom Mr. Mukherjee 
has appeared, and it was further informed that for such business as 
mentioned above, was treated as a Factory and have been brought 


a 
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, 


‘under the purview of the Employes’ State Insurance Act, 1948 (herein- 


after referred to as the 1948 Act), and as such, the authorities concerned 
directed the petitioner to comply with.the formalities and requirements 
under that Act. Against such directions, the petitioner represented that 
‘the business carried on of undertaken by him, was not for any manufac- 
turing purposes and as such the concerned establishment could not be 
tréated and considered as a Factory, in terms of the definition under the 
1948 Act. As such, it was claimed that the provisions of that Act were 
not applicable. It was specifically stated that the establishment at 9, 
Royd Street, Calcutta 16, was just a service station and was not a Factory. 
The ‘petitioner has ‘also’ stated that since after” other representations 
made on the subject, the respondents did not reply, he thought or took 
it to be granted that the matter was dropped. „` 


3. In fact, the proceeding was not dropped and on 7th May, 1973, 
the respondent No. 1, informed the petitioner that as 20 or more persons 
were employed in the establishment of the petitioner, the same would 
come within the purview of Factory and the said 1948 Act, as such, would 
be applicable. In terms of the directions as contained in that letter, the 
petitioner has not only meet the respondent No. 1, but has also stated to 
have kept in record the contentions, by the letter of 4th July, 1975. It was 
the case of the petitioner that only 15 employees were employed by him at 
the establishment as mentioned herein before and the other employees as 
employed by- him, were either in sales as dealer of Air Conditioners, who 
attend the customer’s premises, on calls. I¢ was also claimed that the 
petitioner was not a manufacturing unit or. carries on any manufacturing 
process in the premises in question. 


4. Thereafter, on or about 14th September, 1980, the respondent 
No. 1, forwarded two applications under section 5 of the Revenue 
Recovery Act, 1980, to the Collector, 24-Parganas, Alipore, who is 
respondent No. 3, for recovery of Rs. 2,698°02 as employees’ contribu- 
tion for the-period from Ist February, 1970 to 31st December, 1971 with 
interest of Rs. 7,558°60 and another; for Rs. 4,317°00 as employees’ 
special contribution for the quarters ending 30th June, 1971, 30th 
September, 1971 and 31st December, 1971 and also for a sum of Rs. 
1,262°00 as interest. Again, on or about 20th September, 1976, the 
petitioner received a letter of 17th February, 1976 from the respondent 
No. 1 informing that his establishment has been treated as Factory and as 
such the same would come within the provisions of the 1948 Act and by 
such correspondence, the petitioner was directed to keep all records ready 
for inspection, The petitioner has stated that the respondent No. 1 also 
threatened hit: for penal consequences in default of the compliance with 
such directions as mentioned above. The petitioner has stated that on or 
about 28th November, 1976, he duly replied to the said letter and also 
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clarified his position, According to the petitioner, his service station and 
the establishment as mentioned above. could not be termzd as factory by , 
any stretch of imagination. The petitioner has stated that then on 30th 
January, 1977, he received a notice under section 7 of the Public Demands 
Recovery Act, 1913 (hereinafter referred to as the said 19:3 Act) along 
with a certificate bearing No. 466 EC/76-77, issued by the Collector, 
24-Parganas, Alipore, for Rs. 3,546°70 being the employees’ contributions 
for the period from Ist April, 1971 to 30th December, 1972 with interest. 
Such issuance of the concerned certificate or the notice of demand and the 
Employees’ State Insurance charges was claimed to be illegal, arbitrary 
and without jurisdiction as the said 1948 Act was not applicable to the 
petitioner’s establishment, since the said establishment was not a factory 
in terms of section 2(12) of the 1948 Act which defines “Factory” as 
meaning any premises, including the precincts thereof whereon 10 or more 
persons are employed or were employed for wages on any day of the pre- 
ceding 12 months, and in any part of which, a manufacturing process is 
being carried on with the aid of power or is ordinarily so carried on, but 
does not include a mine subject to the operation of the Mines Act, 1952 
Or a railway running shed. It was also contended that in order to be 
considered as a factory, there must be a manufacturing process and there 
must be a transformation of articles and not merely employment of labour 
of such articles as transformed, should be capable of being sold or 
transacted commercially and attending to the defects fur the purpose of 
‘maintaining and servicing of Air Conditioners would not make such 
‘establishment as involved in this case, a factory. It was further claimed 
and contended that the application by the respondent No. 1 as mentioned 
above, to the Collector, 24-Parganas, respondent No. 3, for the issue of 
certificate, was bad and illegal as the establishment of the petitioner was 
not convered under the said 1948 Act. ‘The petitioner further claimed 
that the notice under section 7 of the 1913 Act was also illegal and issued 
without jurisdiction, as the Revenue Recovery Act, 1890 does not provide 
for any such notice. The petitioner further claimed that respondent 
. No. 4, the Certificate Officer in the instant case, had no jurisdiction to 
issue the concerned notice under section 7 of the 1913 Act as such also, 
the notice should be deemed to be issued unauthorisedly. These apart, 
the petitioner has:claimed that the certificate in the instant case, being not 
in form, and more particularly - when, the Collector, 24-Parganas, 
respondent No. 3 had not signed the same, could not be in forced. 


5. The first affidavit-in-opposition was filed on behalf of the 
respondent Nos. 1, 2 and 5.through Shri Kali Prosad Bhatta, who at 
the relevant time was the Insurance Ingpector in the office of . the 
respondent No. 1. The said affiidavit was dated 19th August, 1977. In 
the said affidavit, the deponent has stated that the registration of the 


198202) CL) o ET. R..Panj v. ESEO 95 


petitioner’ 8 Baines under the 1963 Act, cannot prevent the respondents 
concerned, from treating ‘the establishment ‘of thé petitioner asa factory 
and for the necessary coverage under the 1948 Act. It was also claimed 
by the’ deponent, that the ‘petitioner’ s establishment would be a “Factory” 
_ under the 212) of the 1948 Act and as*mentioned hereinbefore and such 
coverage was with efféct from Ist April, 1971. The deponent has further 
stated - that such‘ coverage was duly intimated to the petitioner by office 
letter. ‘dated ‘Ist'May, 1973. The deponent has further stated that the 
petitioner’s factory has been treated as covered with effect from the 
date and under the’ provisions of the 1948 Act as mentioned hereinbefore. 
The deponent has ‘also stated that it was reported by the Insurance 
Inspector concerned, in its survey report dated.27th January, 1972 that the 
workshop/establishment of the petitioner as mentioned hereinbefore, was 
definitely covered as a factory ‘under’ section 2(12) of the 1948 Act read 
with section. '2(K) of the Factories Act, ` 1948, as servicing and repairing 
of Air Conditioners, including gas changing, winding, welding, testing 
and. pumping etc. “was carried on in such establishment/workshop, with 
the aid of power and by employing more than 20 persons.” Section 2(k) 
of the Factories’ Act; 1948 has defined “‘manufacturing process” meaning 
any process for (i) making altering, Tepaifing, ornamenting, finishing, 
packing, oiling, washing, cleaning, breaking up, demolishing, or other- 
wise treating or adapting any afticles-or substance with a view to its use, 
gale, transport, delivery or disposal, or. (ii) pumping oil, water or sewage 
or (iii) .generating transforming or transmitting power ; or (iv) printing 
by letterpress, lithography, photogravure ` or other similar work of book- 
binding, which ‘is carried on by way of trade or for purposes of gain, or 
incidentally to another ‘business so carried on; or (v) constructing, 
reconstructing, tepairing, refitting, finishing or breaking’up ships or 
. vessels. The deponent has further stated thatthe stand as taken by the 
Petitioner viz., his establishment. was not ‘covered by the proyisions as 
- mentioned . hereinbefore, ‘were: not correct and in fact, his factory/ 
establishment was covered within’ the - meaning of the 1948 Act and the 
regulations framed thereunder. The deponent, has further stated that 
the petitioner was properly intimated by his office, on the basis of the 
report of the Insurance Inspéctor as mentioned hereinbefore, that the 
‘said factory /establishinent was duly- coveted under section: 2(12) of the 
_ 1948 Act with effect from Ist April, 1971. It was also ' the case of the 
- deponent that’ considering- the number of persons employed in the 
establishment /factory of the petitioner, the same was duly brought under 
the provisions of the 1948 Act. The deponent has ‘further stated that 
due to ‘the petitioner's default in payment of the lawful contribution 
under: “the 1948 Act, thé authorities ` were, compelled.to send requisition 
for the recovery’ of arrear as land revenue; through the certificate 
2 přcceedings It was ‘categorically claimed - by” the deponent that in view 
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of the determinations of this Court, in the case of (1) Indian Jute 
Company Limited y. The Regional Director, West Bengal Region, 
Employees’ State Insurance Corporation & Anr., reported in 1977 CHN, 
131, the contentions as sought to be raised or purported to be put 
forward by the petitioner, were without any substance. It has also been 
stated by the deponent, that since the petitioner has not exhausted other 
remedies under the statute or as provided for the redress of injury, if any, 
no interference at this stage should or need be made and the application 
was premature. It was also the case of the deponent that to materialise 
the beneficial provisions of the 1948 Act, for the causes of the poor 
employees, the respondents, ın the instant case, took the steps as 
impeached, duly and bona fide. In fact, the deponent has also claimed 
that the present petition to be mala fide, misleading, misconceived and 
bad for suppression of material facts apart from the fact that such claims 
as made in this proceeding were belated. To the above affidavit-in- 
Opposition, a affidavit-in-reply dated 10th September, 1977, has been 
filed by the petitioner, wherein, he -has denied the material allegations 
and has stated that his establishment/factory has been duly registered 
` under the. 1963 Act and the provisions of the same as amended thereafter. 
It was also specifically claimed that the factory/establishment of the 
petitioner, in view of the number of | persons employed and as there was 
no involvement of any manufacturing process, excepting repairing and 
servicing of Air Conditioners, the factory/establishment cannot be brought 
under the provisions of the statute as mentioned above. In the facts 
and circumstances of this case, deponent has also claimed that the 
establishment/factory as. mentioned above, could not in any event be 
covered under the provisions of 1948 Act with effect from 1st April, 1971, 
and that too, onthe report of the Insurance Inspector. The deponent 
has further denied the validity and bona fide of such report. It was the . 
further case of the petitioner -that such report nowhere disclosed the 
reasons for treating the establishment/factory of the petitioner to be 
covered by the „provisions of 1948 Act. The allegations. of mala fide, 
illegality and irregularity, as made against the petitioner, in the matter 
of moving the application under Article 226 of the Constitution of India 
have been categorically denied. The petitioner has also stated that 
since his establishment. was nota factory, there was no obligation to 
make any contribution to the E.S.I. fund and the 1948 Act has 
no application to the establishment/factory -which is nothing but a 
servicing station. 


6. There was another affidavit-in-opposition filed for and on behalf 
of the respondent Nos. 3 and 4 through Shri'Chittaranjan Sen Mazumder, 
Certificate Officer, 24-Parganas, Alipore. The contents of this affidavit 
were not, looked into or considered, asthe learned Advocate for the 
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respondent Nos. 3 and 4 could not establish that the copy of the said 
affidavit-in-opposition, was supplied to the learned Advocate for the 
petitioner. This affidavit-in-opposition was dated 27th July, 1978. 


7. Mr. Banerjee, appearing in support of the Rule and on the 
materials as available, submitted that since the establishment/factory was 
continuing with any manufacturing process therein, the acts and activities 
of the petitioner was continued or performed and further more as the 
number of employees as engaged, was less than the number as required 
under the Factories Act, so the petitioner’s establishment/factory, could 
not be brought under the provisions of the 1948 Act. Such submissions 
were also sought to be supplemented by Mr. Banerjee on a reference to 
section 2(12) of the 1948 Act and section 2(k) of the Factories Act, 
- particulars whereof have been mentioned hereinbefore. In any event, it 
was claimed by Mr. Banerjee that since no manufacturing process was 
carried on or performed by the petitioner, at his establishment/factory, 80 
the steps as taken or threatend by the relevant respondents were irregular, 
improper and without jurisdiction. It was also claimed that the placing of 
reliance on the ex parte report of the Insurance Inspector, was improper, 
as the same was unilateral and was obtained without opportunities to the 
petitioner. Section 75 of the 1948 Act, postulates the matters to be 
decided by Employees’ Insurance Court and section 77 of that Act, lays 
down the relevant circumstances, when the proceedings before an 
Employees’ Insurance Court, could be commenced. The provisions of 
the sections as mentioned hereinbefore are quoted hereunder :— 


Section 75: (1) If any question or dispute arises as to— 


(a) whether any person is an employee within the meaning of 
this Act or whether he is liable to pay the employees’ contribution, of 


(b) the rate of wages or average daily wages of an employee 
for the purposes of this Act, or Caren 

(c) The rate of contribution payable by a principal employer 
in respect of any employee ; or . 

(d) the person who is or was the principal employer in respect 
of any employer, or : 
(e) the right of any person to any benefit and as to the amount 

and duration thereof, or : 
(ee) any direction issued by the Corporation under section 55A 
ona review of any payment of dependants benefits, or 

(f) repealed, ; 

(g) any other matter which is dispute between a principal 
employer and thé Corporation, or'between a principal employee and 
an immediate employer, or between a person and the Corporation or 
between an employee and a principal or immediate employer, in 
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respect of any contribution or benefit or other dues payable or 
recoverable under this Act, or any other matter required to be or 
which may be decided by the Employees’ Insurance Court under this 


_ Act subject to the provision of sub-section (2A) shall be decided by 


the Employees’ Insurance Court in accordance with the provisions of 
this Act. 

(2) Subject to the provisions of sub-section (2A) the following 
claims shall be decided by the Employees’ Insurance Court, namely :— 

(a) claim for the recovery of contributions from the principal 
employer, 

(b) claim by a principal employer to recover contribution from 
any immediate employer, 

(c) repealed ; 

(d) claim against a principal employer under section 68 ; 

(e) claim under section 70 for the recovery of the value or a 
amount of the benefits received by a person when he is not lawfully 
entitled thereto, and 

(f) any claim for the recovery of any benefit admissible under 
this Act. 

(2A) Ifany proceedings before the Employees’ Insurance Court 


‘a disablement question arises and the decision of a medical board or 


medical appeal tribunal has not been obtained on the same and the 
decision of such question is necessary for the determination of the 
claim or question before the Employees’ Insurance Court, that Court 
shall direct the Corporation to have the question decided by this Act 
and shall thereafter proceed with the determination of the claim or 
question before it in accordance with the decision of the medical 
board or the medical appeal tribunal as the case may be, except where 
an appeal has been filed before the Employees’ Insurance Court under 
sub-section (2) of section 54A in which case the Employees’ Insurance 
Court may itself determine all the issues arising before it. 


(3) No Civil Court shall have jurisdiction to decide or deal with 
any question or dispute as aforesaid or to adjudicate on any liability 
which by or under this Act is to be decided by (a medical board, or 
by a medical appeal tribunal or by the Employees’ Insurance Court), 


Section 77: (1) The proceedings before an Employees’ Insurance 
Court shall be commenced by application. 
(1A) Every such application shall be made within a period of 
three years from the date on which the cause of action arise. 
Explanation.—For the purpose of this sub-section,— 
(a) the cause of action in respect ofa claim for benefit shall 
not be deemed to arise unless the insured person or in the case of 
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- dependents benefit, the dependents of the insured person claim or 
that benefit in accordance with the regulations made in. that 
- behalf within a period of twelve months, after the claim become due 
or withia such further period as the Employees’ Insurance Court may 
allow on grounds which appear to it to be reasonable ; 


l (b) the cause of action in respect of a claim by the Corporation 

for recovering contributions from the principal employer or a claim 

, by: the principal employer for recovering ` contributions from an 

immediate employer shall not be deemed to arise till the date by which 

the evidence of contributions having been paid is due to be received by 
the Corporation under the regulations. l 


(2A) Every such application shall.be in such form -and shall 

. Contain such particulars and shall be accompanied by such fee. If any, 

as may be prescribed by rules made by the State Government in 

consultation with the Corporation. On a reference to these provisions 

and also to the provision of section 45(A) and (B) of the $948 Act, 
which are quoted hereunder :— i ; 


45A. -(1) Where in respect of a factory or establishment no 
returns, particulars, Tegisters or records are. submitted, furnished or 
maintained in accordance with the provisions of section 44 or any 
Inspector or other official of the Corporation referred to in sub- 
section (2) of section'45 is obstructed by the principal or immediate 
employer or any other person in exercising his functions or discharing 
his duties under section 45, the Corporation may, on the basis of 
information , available to it, by order, determine the amount of 
contributions payable in respect of the employees of that factory or 
establishment. i . 


(2) An order made by the Corporation under sub-section (1) 
shall be sufficient proof of the claim of the Corporation under 
section 75 or for recovery of the amount determined by such order as 
an arrear of land revenue under section 45B. 


- 45B. Any contribution payable under this Act may-be recovered 
asanarrear of land revenue.- Mr, Banerjee claimed that the steps 
“as taken, were barred by time.. Such submission was made~ by him, 
on a Specific reference to the provisions of section 77 of the 1948 Act. 
-He further claimed as there. was no determination in terms of 
section 45A; so the recovery of contributions under section 45B could 
not be- initiated or -given effect .to. Mr. Banerjee, on a further 
reference to the provisions as indicated hereinbefore, claimed that as 
the E. S. I. Corporation have not exercised the power of execution 
under the provision of section 75 of. the 1948 Act which they could 
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have done, the taking of initiating of the certificate proceedings was 
improper and unauthorised. In support of his submissions that the 
petitioner was not involved in manufacture or in a manufacturing pro- 
cess, Mr. Banerjee referred to the determinations of the Madras High 
Court in the case of (2) In re: A. M. Chinniah etc., ATR 1957 Madras ` 
755, wherein the Court has considered the meaning of “‘manufacture” 
and “manufacturing process” and has observed that it depends upon 
the circumstance of each case whether a particular business carried 
on comes within the definition of “manufacturing process”. To 
constitute a manufacture there must be a transformation. Mere 
labour bestowed on an article even if the labour is applied through 
machinery, will nct make ita manufacture, unless it has progressed so 
far that transformation ensues, and the article becomes commercially 
known as another and different article from that as which it begins 
its existence. Case law referred apart from observing that the workers 
as defined in section 2(1) fall under three groups viz., persons 
employed directly or through any agency, whether for wages or not 
(a) in any manufacturing process, or (b) in cleaning any part of the 
machinery or premises used for manufacturing process of, (c) in any 
other kind of work incidental to or connected with the manufacturing 
process or the subject of such process. 


When the question was whether certain persons could be included, 
as workers for the purpose of deciding whether a particular soap 
works was a factory as defined in clause (m) of section 2. 


8. It was submitted by Mr. Banerjee that the authorities concerned, 
if they had so intended or wished and wanted, should have, subject to 
the other limitations in the Act, proceeded under section 75 of the 1948 
Act, which as indicated hereinbefore, deals with matters to be decided 
by the Employees’ Insurance Court, and such steps not having been 
taken, the proceedings or initiated and concluded, must be deemed to be’ 
or considered as improper, void and without jurisdiction. The definition 
of “Factory” under the said 1948 Act and under the Factories Act, 
differ from each other in certain respects. A factory under the 1948 Act 
means, any premises including precincts thereof whereon ten or more. 
workers are working, or were working on any day of the preceding 
twelve months, and in any part of which a manufacturing process is being 
carried on with the aid of power, or is ordinarily so carried on but does 
not include a Mine subject to the operation of the Indian Mines Act, 
1952, ora Railway running shed, whereas under the 1948 Act, factory 
means where 20 or more workers are working, or were working in any 
day of the preceding 12 months and in any part of which a manu- 
facturing process, or is ordinarily so carried on, but does not include a 
Mine subject to the operation of the Mines Act, ora Railway running 
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shed. On the-basis of such. definition of “Factory”, Mr. Banerjee 
contended that the establishment/factory, belcnging to the petitioner, was 
improperly brought under the said 1948 Act and furthermore, when in 
such establishment/factory, no manufacturing process was being continued 
or carried on and when the initiation’ of the concerned certificate 
proceeding was bad, void, irregular and without jurisdiction under the 
provisions of the Revenue Recovery Act, 1890. 


‘9, Mr. Mukherjee, on a reference to the preamble of the 1948 Act, 
which is to provide for certain benefits and employment in case of 
sickness, maternity and employment injury and -to make provisions for 
certain other matters in relation thereto ‘and ‘also to the scheme and 
contents of the Act, claimed the same, to be a self contained Code. It 
was contended by him that for the provisions in or under Chapter IV of 
the 1948 Act, subject to the provisions as contained therein, all employees 
in factories or establishments to which the Act would apply, must be 
insured in the manner as provided for. As such, it was claimed by him 
that since in the establishment/factory of the petitioner, the required 
number of employees were employed or engaged in a manufacturing 
process, so the provisions of the 1948 Act have been duly applied and 
such establishment/factory has been duly brought under the purview of 
the 1948 Act.- It was also contended by Mr. ‘Mukherjee that ‘‘manu- 
facturing process” as defined in the Factories Act,, was wide enough to 
bring in the said establishment/factory of thé petitioner under the 
provisions of the 1948 Act or for covering the same. It was claimed by 
Mr. Mukherjee that the contribution payable under the Act in’ respect of’ 
an employee shall comprise of contributions payable by the employee, 
which is known as employees’ contribution and contributions payable 
by the employees viz., employees’ contribution and they are to be paid or 
deposited with the Corporation, which means the Employees’ State 
Insurance Corporation, as set up under the 1948 Act, keeping in view 
the preamble and objects of the Act. . According to Mr. Mukherjee, such 
rates of contributions have also been fixed duly and at the rates as 
specified in the First Schedule of the Act, subject to the other stipulations 
or exclusions. Such contmbutions as mentioned above, were claimed 
by Mr. Mukherjee, to be paid by the principal employer, who is also 
protected in the matter of recovery. from the employees their share of 
contributions. . Mr.. Mukherjee categorically claimed that in terms of 
provisions of the’ 1948 Act and Regulations wiz, the Employees’ State 
` Insurance (General) Regulations, 1950, as framed thereunder, steps in 
the matter of issuing the coverage, were due, legal, bona fide and 
apprepriate. It should be noted that the Regulations as mentioned herein- 
before were framed. under or in terms of the power as contained in 


section 97 of the 1948 Act. oe 
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10. Mr. Mukherjee, on a reference to the terms and wordings of 
section 45 of the 1948 Act, also contended that there was no limitation 
for the action to be taken or initiated under the same and since under 
section 73D of the Act, the Employees’ special contribution payable under 
Chapter V-A, which deals with transitory provisions, may be recovered, 
as if the same was an arrear of land reveriue, the provisions of the Revenue 
Recovery Act, 1890 and so also the’ provisions of the Bengal Public 
Demands Recovery Act, were applicable and were appropriately applied 
in this case. It was further contended that'be it under the provisions of 
the Act of 1890 or the Bengal Public Demands Recovery Act, the 
petitioner had and perhaps still has the right to file objections, which 
should be deemed to be. or treated as other remedy, available in the 
statute and such other remedies, which were equally efficacious and more 
effective, not having been availed of, this Court should not interfere at 
this stage. Such submissions were made by Mr. Mukherjee, on ‘a 
specific reference to section 37 of the Bengal Public Demands Récovery, 

_Act, which creates a general bar to the jurisdiction of Civil Courts, save 
where fraud is alleged. ; 


11. It was further claimed by Mr. Mukjerjee that the terms “manu- 
facturing process”, as defined in the Indian Factories Act, being very wide 
“and all inclusive the petitioner, because of his dealings, would. certainly 
come within such definition and has thus been correctly brought under the 
coverage of the 1948 Act and the fact that the petitioner at all material 
times employed and still employees more than the required number of 
employees, has been and in consistency of the 1948 Act, been duly covered 
and brought under that Act and the fact that those employees are 
employed in different units of the establishment, would not matter much. 
It was claimed that even though the employees are employed in the 
different units of the establishment, would not make them employees of 
different units and ‘considering the incidents of the 1948 Act,- the 
establishment/factory of the petitioner, should be considered as ope unit. . 
In support of his submissions as above, Mr. Mukherjee referred to the 
determinations in the case of (3) P. C. Chanda & Co. Ltd. v. Employees’ 
State Insurance Corporation & Ors., 1980 (1) CHN 208. In that case, the 
petitioner company carried on business of manufacturing and sale‘ of 
paints, pigments, varnishes. Apart from- its head office, Budge Budge, 
the Company has its factory and Sales Branch offices at different places 
but the same are, according to the petitioner, independent units having 
separate administration and accounts without being in any way connected 
with the administration of the factory. The employees engaged in the. 
factory are covered by the Employees’ State Insurance Scheme. Section 
_1(4) of the Act provides that at the first instance, the Act will apply 
to all factories but section 1(5) empowers the appropriate Government 
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to extend the provisions of the Act by notification to any other 
establishment. The case of the petitioner was that no such notification 
under section 1(5) of the Act was issued. The petitioner has challenged 
the several notices, directions the Company to submit returns and deposit 
the contributions as required by the Act in respect of the employees at 
the. Head Office and Sales Branch offices and also threatening legal actions 
against the ‘petitioner. The contentions of the petitioner, inter alia, were 
that the provisions of the Act could not: be extended to the employees 
engaged in the Head Office and other offices of the petitioner without first 
„issuance of a ‘notice under section 1(5) of the Act inspite of the fact that 
the term “employee” was amended by the Amending Act of 1966 and it 
was held that where the Head: Office and the factory are situate at 
different places, the employees in the Head Office who are engaged in any 
type of work specified in section 2(9) of the Act of 1948, as it now stands 
are “employees within the meaning of the Act and ona reliance to the 
determinations in the case of (4) M/s. Union Carbide of India Ltd. v. 
Employee’s Insurance Court, reported in AIR 1978 SC 456, it has been 
observed further that the provisions of the 1948 Act, would apply to 
the establishment as a whole. It should be noted, whether a notification 
under section 1(5) of the 1948 Act, was necessary or not, was in issue 
before the-Full Bench of this Court in the case of The Indian Jute Co. 
Lid. v. The Regional Director, West Bengal Region etc. & Ors. (supra) 
and that Porat was neither angwered directly nor indirectly. 


-12. On his arguments, that the 1948 “Act i is a complete Code and 
the applicability of the. provisions of the Revenue Recovery Act, reference 
was made by Mr. Mukherjee to the determinations in the case of (5) M/s. 
Modern India Construction Co. Ltd. v. The Employees’ State Insurance 
Corporation & Ors., 1979 (2) CHN.14. In-that case the Corporation sent 
a letter of request to the Collector under section 3 of the Revenue 
Recovery Act for recovery of a sum of money alleged to be due on 
account of employers and contribution from the appellant. The said letter 
of request was forwarded by,the Collector’s Office to the Certificate 
Officer who thereupon drew up a certificate and caused the same to be 
filed in his office ‘under. sections’ 4 and 6.of the Bengal Act. The 
certificate-debtor on receiving a,notice under .section 7 filed an objection 
under section 37 of the said Act contending that the Certificate Officer 
not being the Collector could not have himself filed the certificate under 
section 4 of the Bengal Act. The Certificate Officer as well as the 
Additional District Magistrate who heard the matter in revision overruled 
the objection of the certificate- debtor. On a further revision, the Divisional 
Commissioner reversed the decision and upheld.the objection. The 
Board of Revenue on being moved by the Corporation affirmed the 
decision ef the Commissioner. Thereafter, the Corporation challenged 
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the orders passed by the Commissioner and the Board of Revenue by a 
_ writ petition, The learned trial Judge set aside the said orders and 
- overruled the objection of the certificate-debtor. The appeal was 
preferred from the said order of the learned trial Judge, and it has been 
observed that under section 73B of the Employees’ State Insurance Act 
the sum payable to the Corporation as employers’ special contribution 
may be recovered ‘as if it were an arrear of land revenue’. Section 5 
of the Central Act again provides that as and when a request is sent 
to the Collector of a District for recovery of such sum, the same is 
to be recovered as ‘an arrear of land revenue which had accrued in his 
own District”. When there can be no dispute about the fact that an 
arrear of land revenue which accrues within a district is payable to the 
Collector of the District, it goes without saying that the combined’ effect 
of sections 73D and 5 makes the sum for which a request has been made 
under section 5, payable to the Collector and on a request being made 
under section 5 of the Central Act the sum requested to be recovered 
becomes a public demand payable to the Collector to the request is made 
for which the Certificate Officer could validly issue a certificate under 
section 4 of the Bengal Act, apart from holding that when the Certificate 
Officer issues a certificate for recovery of a sum on a request made under 
section 5 of the Central Act to the Collector and recovers the said 
` amount, it cannot be said it is not recovered by the Collector as envisaged 
by section 5. It still remains a recovery by the Collector of a public 
demand which is in legal fiction payable to him through the process or 
the machinery prescribed by law and section 3A of the Central Act would . 
have its application only ina case where a certificate is received under 
this Act, by the Collector of District obviously meaning thereby it is 
so received on transfer in terms of section 3 thereof. In the instant case, 
the recovery was being made in terms of the first part of section 5 of the 
Central Act and there-being no transfer by the Collector to the Collector 
of some other District, section 3A can have no manner of application. 


13. As indicated hereinbefore, it was Mr. Mukherjee’s contentions 
that the dispute in this case, was covered by -the provisions in sub- 
sections (c) and (g) of section 75 of the 1948 Act and the rule of 
limitations as mentioned and prescribed in section 77 are not applicable, 
He definitely contended the establishment of the petitioner to be a 
factory and the demand as raised, was a public demand and as such, the 
rule of limitation was not applicable and the proceedings were duly and 
authorisedly taken and initiated. 


14. Mr. Shyamal Sen, appearing for the other appearing 
Tespondents, after adopting the arguments as advanced by Mr. Mukherjee, 
on a reference to the provisions of section 45A of the 1948 Act and so 
also to the provisions of sections 3(6), 4,5 and 34 of the Public Demands 
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Recovery Act, contended that since objections under section 9 of that 
Act were not filed, this proceeding cannot be allowed to be continued or 
decided in favour of the petitioner. Section 3(6), as mentioned above, 
defines “Public demand” as any arrear or money mentioned or referred 
to in Schedule 1, and includes any interest which may, by law, be 
chargeable thereon up to-the date on which a certificate is signed under 
Part IJ. Under section 4 as mentioned above, when the Certificate 
Officer is satisfied that any public demand, payable to the Collector is 
due, he may sign a Certificate, in the prescribed form, stating that the 
demand is due, and shall cause the Certificate to be filed in his office and 
section 5 deals with requisition of certificate in other cases, viz., when any 
public demand payable to any person other than the Collector is due, 
such person may send to the Certificate Officer, a written requisition in 
the prescribed form, subject to the provisions that no action shall be 
under the Act on a requisition made by a Land Mortgage Bank registered 
or deemed to be registered under the Bengal Co-operative Societies Act, 

1940 or an assignee of such Bank, unless the requisition is counter-signed 
by the Registrar of Co-operative Societies, West Bengal. It is also the 
requirements of the statute that every such requisition, must be signed 
and verified in the prescribed manner, and except in such cases as may 
be prescribed, shall be chargeable with fee of the amount, which would 
be payable under the Court Fees Act, 1870, in respect of a plaint for the 
recovery of a sum of money equal to that stated in the requisition as 
being done. On the basis of the requirements as mentioned above and 
since they were duly complied with, Mr. Sen further contended that so 
far the Certificate Officer was concerned, there was no way out but to 
issue the’ Certificate as disclosed with the petition. It was also claimed 
by him that there are provisions in section 34 of the Public Demands 
Recovery Act, when a certificate is cancelled and modified and asked for 
any consequential relief then the time and manner as specified, the 
petitioner should not be allowed to challenge the certificate in question 
in this proceeding.’ Mr. Sen also. claimed that. there was no limitation 
for filing a certificate. 


15. While replying to the arguments of the respondents, 
Mr. Banerjee referred to various decisions, which he should have cited 
at the time of his initial argument. The necessary leave to cite the cases 
as mentioned hereinafter, was given to Mr. Banerjee,’ for ends of justice 
and as it was felt that otherwise, the petitioner would have some 
grievance that he has been denied justice. Since Mr. Banerjee was 
allowed to cite the cases in the circumstances as indicated hereinbefore, 
corresponding chance and opportunity was given to the learned Advocates 
for the respondents to reply or to submit on the cases as cited. 


na 


106 T. V. R. Punjv. E. S. L. [1982 (2) CLJ 


16. The first of such cases, on which Mr. Banerjee-placed reliance, 
was that of (6) Hindusthan Lever Ltd. v. Employees’ State Insurance 
Corporation, New Delhi & Ors., 1973 (1) LLJ 259. The definition of 
“Employee” as in the section 2(9) of the 1948 Act, was construediin that 
case and it was held amongst others, that under section 75(1)(a) of 
the 1948 Act, disputes between the parties as to whether a person is an 
employee within the meaning of the Act, must be decided by the 
Employees’ State Insurance Court and the prima facie decision of the 
Corporation, would be of very little effect. In the case of (7) M/s. Hindusthan 
Lever Ltd. x. E. S. 1. & Ors , 1973 Lab IC 706, it has also been observed 
that because of identity of the employer of the Factory and the Office, 
persons employed at the Delhi Office are also employees of the Factory at 
Ghaziabad. Act therefore applies to employees at Delhi Office even though 
the factory is not situated thereat, in view of the amendment of 
section 2(9) in 1968 and inspite of the fact that the Act does not 
extend to commercial establishments as such the benefit of the Act would 
therefore have to be given only to those persons in the establishment at 
Delhi who would be covered by the definition on the ground that they 
carry on a job which is connected with the factory in the manner 
provided by the definition in section 2(9) and the question whether any 
person isan employee, within the meaning of the Act or whether he is 
liable to pay employees’ contribution, has to be decided by the Employees’ 
Insurance Court. Reliance was then placed in the case of (8) The 
Employees’ State Insurance Corporation, Bhopal v. The Central Press & 
Anr., AIR 1977 SC 1951, where it has been observed that the Scheme 
of the Act after its amendment by Act 44 of 1966 is that the Corporation 
itself should in a case where there is omission on the part of the 
employer to maintain records in accordance with section 44 .of.the Act 
determine the amount of contributions on the strength of such informa- 
tion as it may collect and can then make the demand under section 45A. 
If the employer refuses to comply with the demand so made, the matter 
can come up before the Employees’ Insurance Court under section 75 of 
the Act. The Court should give the Corporation a direction to perform 
its duty where it considers that this should be performed by the 
Corporation. It cannot decline to perform its own duty because the 
Corporation has failed to discharge its function and thereafter to the 
case of Sham Lal etc. v. Union of India & Ors., AIR 1978 SC 1484, where 
the employer disputed their liability to pay the contribution, but was 
ultimately found to be liable. ‘Under section 45A of the 1948 Act, the 
Supreme Court has observed that the Tribunal concerned was under the 
obligation to give an opportunity of hearing to the employer. Mr. 
Banerjee also referred to the case of (9) T. I. Diamond Chain Ltd. v. 
E. S. I. Corpn., Madras, 43 FIR 297, and on the determinations in the case 
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of (10) M/s. Universal Refrigeration Corporation (Private) Ltd. & Ors. v. 
- Employees’ State Insurance Corporation, 74 CWN 674. In that case the 
applicant did not produce the necessary records. The respondent 
Corportion also does not appear to have led any evidence on the point 
to enable the tribunal below to make necessary assessment. It simply 
relied on the ad hoc assessment, which appears to have been made by . 
it under the Central Government Notification under section 73(H) of 
the Employees’ State Insurance Act and on such, it has been held that 
notification clearly applies, on its own terms, to special contributions 
under the Act and the instant case is not one of special contribution. 
It is a case of ordinary contribution under section 39 of the Act, 
Accordingly the very basis of the respondent’s assessment is defective 
and unsupportable in law and lastly to the: case of (11) M/s. Sri Krishna 
Mills, Co. v. The Regional Director, - Employees’ State Insurance 
‘Corporation & Ors., 1973 Lab IC 408, wherein it has been observed that 
when an employer disputes its liability to pay contribution in respect of 
certain contract labour, the Regional Director of the Employees’ State 
Insurance Corporationis in competent to decide the dispute. He cannot 
straightway commence recovery proceeding without referring the dispute 
to be decided by the Employees’ Insurance Court in accordance with the 

provisions of the Act. 

17. The above decisions were cited by Mr. Banerjee, for supple- 
menting his arguments that without moving the Employees’ State Insu- 
rance Court and that too within the time as. stipulated, the Corporation 
could not have taken or initiated the recovery proceedings and in fact 
without the necessary determinations by the Tribunal, the petitioner 
could not be proceeded against. It was claimed by Mr. Banerjee that 
the cause of action under section 77(i)(b) of the 1948 Act, in respect of 
the claim for recovering contributions from the principal employer, shall 
not be deemed to arise till the date by which the evidence of contributions 
having been paid, in due to be received by the Corporation under the 
Regulations and cause of action, if any, can be said to be arisen in the 
happening as above and not otherwise, or more particularly within three 
years after the date due. It was also claimed that in this case, there was 
no due determination ‘under section 75(g). In his further reply, 
Mr. Mukherjee claimed that no ground having been taken under or in 
respect of section 45A ofthe 1948 Act, points touching the same or 
arising therefrom, must not be allowed to be agitated, and the cases as 
cited by Mr. Banerjee, have no manner of application in the facts of this 
case. Mr. Mukherjee, on a reference to section 44 of the 1948 Act, stated 
that it was the primary liability and obligation of the employer, viz., the 
petitioner in this case, to file with the Corporation or to such officer as 
directed, the necessary.return in the form as prescribed, giving the 
relevant particulars of the employees as employed by him and the 
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Corporation may on the failure of the compliance as above, require the 
Person-in-Charge of the factory/establishment, to furnish such or necessary 
particulars for enabling them to decide and find out whether such 
establishment/factory isa factory or not and it was also contended by 
Mr. Mukherjee, that in case of obstructions by the principal or immediate 
employer or any other person, in the matter of exercising the necessary 
functions in discharge of duties under section 45, the Corporation may, 
on the basis of informations available, by order, determine the amount 
of contributions payable in respect of the employees of that factory ‘or 
establishment, and if by such act or determination, anybody is dissatisfied 
he may refer the matter to the Insurance Court, in terms of the deter- 
minations in the case of (12) Regional Director, E. S. I. Corporation etc. V. 
M/s. Mfanikkar Engineers Lid. etc., 1982 Lab IC 140. In tHat case it has 
been observed that merely for the reason that the establishment has 
objected to the correctness of the order, no duty is cast upon the E. S. 1. 
Corporation to make a reference to the Insurance Court, to obtain its 
seal of approval, before taking steps for the realisation of the amount by 
invoking the provisions of sections 45A(2) and 45B of the Act. There 
cannot be any doubt that on the basis of the observations as above, it is 
the party aggrieved, who should approach the Insurance Court, as 
section 75 clearly postulates that opportunity to have the lis adjudicated, 
should bé given to the aggrieved party. Mr. Mukherjee claimed that as 
there is no obstruction, the steps as taken in the matter, without going 
to the Insurance Court, cannot_be deemed or considered to be improved 
or contrary to or in excess of or in improper excise of jurisdiction, as 
claimed. 

18. On the basis of the definition of ‘manufacturing process” 
as in the Indian Factories Act, Mr. Banerjee could not contend that the 
establishment of the petitioner at No. 9, Royd Street, Calcutta, was not a 
factory. That apart, on the admitted position of the petitioner engaging 
more than the required number of the employees as defined in the 1948 
Act and to the following effect :— 


Section 2 (9): “employee” means any person employed for wages 
in -Or in connection with the work of a factory or establishment to 
which this Act applies, and— 


(i) who is directly employed by the principal employer or any 
work or, or incidental or preliminary to or connected with the work ` 
of the factory or establishment, whether such work is done by the 
employee in the factory or establishment or elsewhere ; or ; 


(ii) who is employed by or through an immediate employer on 
the premises of the factory or establishment ór under the supervision 
of the principal employer or his agent on work which is ordinarily 
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part of the work of the factory or establishment or which is prelimi- 
nary to the work carried on in or incidental to the purpose of the 
_ factory or establishment ; or ` 


_ (ii) whose services are, temporarily lent or let on hire to the 
_ principal employer by the person with whom the person whose services 
are so let on hire has entered into a contract of serv ice ; 

but does not include— 


`- (a) any omber of the Indian Naval, Military or Air forces, or 


(b) any person employed on a remuneration which in the 
aggregate exceeds four hundred rupees a month, i¢ cannot be but or 
should be held that the petitioner should not only be governed or 
come under the provisions of the 1948 Act, but he would also be 
covered by the provisions of the Factories Act, 1948. The petitioner’s 
establishment, even though he has shown different works for different 
employees, should thus be considered as a Factory and such fact has 
been duly determined by the authorities concerned. Even though the 
petitioner is a dealer in spare parts of the Air Conditioners and under- 
takes servicing and maintenance of them for the customers, on orders 
being duly placed, either at the customer’s place or at the service 
station, because of the nature and character of the jobs undertaken, 
the acts of the petitioner as mentioned hereinbefore, would safely 
come under the definition of manufacturing process or their establish- 

- ment factory, where works are undertaken and completed, would come 
within such definition, which is very wide, elastic and all compre- 
' hensive. Such and above being the position, the establishment / 
factory of the petitioner, I repeat, was properly brought under the 
purview of the 1948 Act. ; 44 


19. There cannot be any doubt or dispiite that the 1948 Act isa 
‘complete Code and even though the same has not become very popular 
amongst the employees for various reasons, the same has such intention or 
background, which would be beneficial, if duly applied and acted upon. 
I further find that. in view of the terms of the 1948 Act on interpretation 
of them, the provisions of the Revenue Recovery Act, 1890 and so also 
those of Bengal Public Demands Recovery Act, would be applicable, to 
recover the arrears as land revenue and.as such also, steps as taken and 
are impeached, were not improper or without jurisdicition and under both 
the statutes as mentioned hereinbefore, the petitioner had due remedies, 
which were equally efficacious or effective. As mentioned earlier, even 
though the employees of the petitioner are employed in different units, 
considering the incidents and effect of the statute viz. Act, the establish- 
ment/factory ‘of the petitioner should be deemed to’ be one unit and the 
provisions of the 1948 Act should apply to the establishment asa -whole, 


` 110 Dr. Sivani Sarkar v. University of Calcutta [1982 (2) CEJ 


and such findirigs of mine are supported from the determinations as cited 
at the Bar. I further find that since the establishment of the petitioner 
is a factory, the demand as raised, was public demand and so the rule of 
limitation, as urged, was not applicable and that the dispute in this case, 
would be covered by the provisions of section 75 (e) and (g) of the 1948 
Act. On considaration of the cases as cited by Mr. Banerjee, subsequent 
to his initial arguments., I find that these determinations are not appro- 
priately applicable in the facts of this case and they are distinguishable. 


` As such, this Rule fails and the same is discharged. There will be 
no ofders as to costs. 


H. D. 
[ CONSTITUTIONAL WRIT J URISDICTION ] 
Beforé Mr. Justice Bankim Chandra Ray 
Decision : June 24, '1982 
Dr. Sivani Sarkar & Amr. een Petitioners 
‘ Versus ; 
University of Calcutta & Ors. ... Respondents* 


Examinations— Attempt to take a M. D. label—Petitioners failed to 
pass—Challenge thrown against their respective examination results—Assess- 
ment and markings by examiners alleged as tmproper and arbitrary— Difficult 
for Court to give such declaration on the answer-scripts as examined—Not 
easy to say that answers were not duly considered by examiners—Petitioner 
No. 1 passed in theoritical papers but failed in practical and yiva voce . 
No relief as sought for can be granted by directing compartmental 
examinations in the present set-up—Giving marks in viva voce examination 
in-a lump, whether fair; reasonable and equitable 2—When such markings 
can be set at naught ?—M. D. Examination as a | Whole including its — 
is more than the sum of its various parts. 


The writ petitioners challenged their respective results of the M. D. 
Examination in Anaesthesiology as published by the Calcutta University 
declaring them as unsuccessful candidates on the plea that the answer- 
scripts as submitted by them in the theoritical papers had not been 
properly examined and assessed by the examiners and that the marks in 
respect of the practical and oral examinations had been arbitrarily 
awarded., ; 

HELD: The relevant answer-scripts have been produced before the 
Court. A.look at those scripts reveals that it is not possible for the Court 
to ascertain which particular answer-scripts had not been properly assessed 


*Inre:' Dr. Sivani Sarkar & Anr. 
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and it would be difficult for the Court to declare that the answer-scripts 
were not properly considered and/or duly assessed by the examiners. - No 
doubt petitioner No.-1 had secured good marks in the theoritical papers 
and she had duly passed in those papers. Petitioner No. 2 had secured 
marks much below the pass marks in the theoritical, practical and viva voce 
examinations and it would be of no avail if his answer-scripts be sent back 
for review. Be that as it may, in the circumstances of the case, it would be 
fit and proper not to make an order directing review of the answer-scripts by 
the authorities concerned so for as the theoritical papers of the petitioners 
are concerned. 


When, once the University authorities have come to a decision that 
there has beena misinterpretation of some relevant rules and pursuant to 
such’misinterpretation there has been a misapplication of such rules, then 
certainly, such misapplication or misinterpretation of those rules,is not 
confined only to some particular cases but it is applicable to all the 
examinees who appeared at the M.D. Examination. That being so, it 
would-be fair and just that such a pick and choose policy should not be 
adopted by the University authorities. Undoubtedly, it is a sacred duty 
and responsibility of the authorities concerned, when they had already 
decided to review the answer-scripts of only two particular candidates, they 
should have reviewed the answer-scripts of all the candidates, if they be 
of the opinion that there had beens a misinerpreradon and/or misapplication 
of any of the rules. ` 


Itis next submitted that the marks in the practical and viva voce 
examinations have been awarded ina lump and as there has been no proper 
guidelines for awarding marks, the, markings as made are arbitrary and 
illegal and so, liàble to be quashed. To that, the University submitted that 
those papers were supplied to the examinees by the University with a view to 
enabling the examinees to make casual notes before the viva voce examina- 
tion would commence and as such the so-called notes were not assessed nor 
any marks were awarded to the same. On this point, the submission of the 
‘University appears to be sustainable. It may be incidentally mentioned in 
this connection that in the instant case there are no guidelines in the form 
of proper itemisation of the marks regarding the practical and viva voce 
examinations. 


It-is now well-settled that the rule of law is the soul of our 
constitutional system and as such, the authorities, executive, administrative 
or quasi-judicial, are to act ina manner whichis fair and reasonable and 
is not opposed to -arbitrariness and unreasonableness. Considered from that 
stand point itis expected that the University authorities ought to consider 
and evolve a method whereby, if any challenge be ever thrown against any 
assessment of marks in respect of viva ‘voce and practical examinations, 
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there ought to be something which may be produced before the Court to 
satisfy it that there is a fair, reasonable and equitable basis for assessment 
of those marks awarded to the different examinees. 


Next, itis submitted by the petitioners that petitioner No. 1 ought 
to be allowed to appear only for the practical and viva voce examinations 
in the next ensuing M. D. Examination since she had already secured 
satisfactory marks in her theoritical papers. This submission is not 
acceptable on principle because to pass an examination like th present 
one, comprising of both theoritical and practical papers, an examinee is 
required to pass both the theoritical and practical papers, one and at 
the same time. 


Case referred to :— i 
(1) A. Periakaruppan v. State of Tamil Nadu, AIR 1971 SC 2303 
A. K. Panja and N. K. Manna weve fOF Petitioners 
Arun Prokash Chatterjee (Senior Standing Counsel), 
S. Mukherjee and T. K. Mukherjee -for Respondents 


The judgment of the Court was as follows :— 


This application is at the instance. of the two petitioners who 
appeared at the M. D. Examination in Anaesthesiology held in July, 1981 
by the University of Calcutta, challenging the results that have been 
published by the University declaring them as unsuccessful on the ground, 
inter alia, that the answer-scripts submitted by them in respect of the ` 
theoritical papers have not been properly assessed and marks have not 
been properly awarded but also on the ground that excess favour was 
shown by the examiners in the matter of awarding marks in practical and 
oral examinations. 


2. These two petitioners after passing M. B. B. S. examination of 
the Calcutta University carried on studies in Anaesthesiology and 
petitioner No. 1 obtained a Diploma in Anaesthesiology in 1970 from the 
Royal College of Surgeons of England besides gbtaining a Diploma in 
Public Health from the University of Wales, England in 1971. The 
petitioner No. 2 also obtained a certificate in Anaesthesia in 1979 from 
the University of Calcutta. After obtaining the aforesaid Diplomas in ` 
Anaesthesia by both the petitioners they were employed and they appeared 
at the M. D. Examination in Anaesthesiology held by the. University of 
Calcutta:in July, ®t. In the M.-D. Examination in Anaesthesiology the 
marks in total were 800. They are divided in two categories—theoritical 
and: practical, plus viva voce. For- the theoritical papers numbering 
4, 400 marks were allotted and for. practical and viva voce, 400 marks 
were‘also allotted. The pass marks in theoritical: papers -as regards 2nd 
to 4th papers are 40 in each paper while the pass marks in lst paper is 50. 
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But a candidate in order to get himself passed has to secure in total in 3 
papers, i.e., 2nd to 4th papers, 150 marks and ‘im practical out of 200 
marks pass mark is 100 which is divided into long-case and short-case. 
In the long-case the total mark is 100 and for the short-case, it is 100. 
- Viva voce is divided into two parts—instruments carrying a total mark of 
100 and charts and medicine carrying 100 marks. It has been stated that 
in the said M. D. Examination there are two internal examiners viz, Prof. 
Amal Kumar Bose and Prof. Dinomoni Banerjee and there are two 
external examiners, viz., Dr. Dabe, Professor of Ourangabad Medical 
College and Dr. Martin Issac, Professor of Kasturbai Gandhi Medical 
College,.Kernataka. It has been stated further that one of the candidates, 
viz., Subhas Chandra Patra was in the good book of Dr. Amal Kumar 
Bose, Professor and Head of Department of Medicine, Department of 
Anaesthesiology, because Dr. Patra used to supply cases to Dr. Bose. It 
has also, been stated that the venue of the practical and oral Examinations 
which was originally fixed in S. S. K. M. Hospital was suddenly changed 
to the Calcutta Medical College and Hospital without prior notice or 
information. It has also been stated that in the oral and practical Exa- 
minations extra favours or advantages were given to Dr. Subhas Chandra 
Patra, Dr. Bhabesh Banerjee and Dr. Radheshyam Paria, who were the 
favourite candidates of Dr. Amal Kumar Bose and Dr. Swaraj Banerjee 
and that some outsiders were also present in the place of examination and 
they were helping those candidates, It has been stated that extra favour 
was shown to those candidates and the answer-scripts submitted by these 
two petitioners were not properly examined and assessed by the examiners. 
Apprehending ‘this the petitioners made written representations to the 
Vice-Chancellor of the Calcutta University but without any effect. 
Thereafter the results were published. Copies of the mark-sheets have 
been annexed as Annexures E and F to the petition. It has been submitted 
that the answer-scripts submitted by these two petitioners have not been 
properly assessed and proper marks have not been awarded and the 
petitioners could not succeed in the said M. D. Examination. On these 
statements and allegations the instant writ application has been made 
before this Court on 11.12:81, whereupon this Court directed the peti- 
tiuners to serve copies of the application on the respondents. An interim 
order was made directing the respondents to preserve the records in 
connection with this M. D. Examination until further orders of this 
Court. Respondents were also directed to produce those records at the 
time of heating of this matter. 


3. An affidavit- -in-opposition has been filed on behalf of the respon- 
dent No. & Dr. Amal Kumar Bose. In paragraph 7 it has been stated that 
he was appointed as the ‘Head of the Department of Anaesthesiology and 
joined the post on 28.8 74. It has been further stated that FFARSS (Eng) 
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` is neither a degree nor it is conferred by the London University. He 
passed DARCP & S (Eng) Examination in two parts. FFARSC (Eng) 
was introduced in 1954. The Royal College of Surgeons decided that all 
those candidates who passed DARCP & S (Eng) in two parts would be 
selected ds FFARSS (Eng) automatically. Therefore, he was selected as 
Fellow from 8.4.54. The Diploma obtained by him as FFARCS (Eng) 
was a recognised qualification at the time of his appointment as a 
Professor. The said Diploma was recognised by the Indian Medical 
Council even atthe time when he became a Professor before 1975. It 
has been stated in paragraph 10 that he did not make use of his post in 
` any manner or exerted his influence in any way upon any co-examinerfs 
or upon any person to get success of Dr. Subhas Patra or any candidate 
as alleged. “It has also been stated that the venue for the practica]/ viva 
voce examinations were fixed at the Medical College, Calcutta from the 
very beginning and it was never shifted to any other place with or without 


_ notice as alleged. It has been further stated in paragraph 14 that he had, 


“not examined the thesis paper of Dr. B.C. Patra and ‘he denied that 
"Dr. Patra had got any favouritismor advantage from him as alleged or 
at all. 


4. An affidavit-in-opposition has also been filed on behalf of the 
Calcutta University and sworn by Pratip Kumar Mukherjee, the Registrar, 
on 18. 2. 82.. It has been stated in paragraph 4 that the venue of holding 
viva voce and practical/clinical examinations of M. D. (Anaesthesiology) 
in June, 1981, was fixed at the Calcutta Medical College and Hospital 
by the Controller of Examinations. It has also been stated in 

- paragraph 5“ that there was no change of venue as alleged or at all. In 
paragraph 7, it has been averred that it appears from the proceedings of 
the meeting of the Board of. Examiners that the Head Examiner, Dr. Amal 
Kumar Bose and the co-exmaminer, Dr. D. Banerjee made the following 
recommendations in connection with the statement of results :— 


“Considered the results. It appears that there has been 
misinterpretation of rules due to ambiguity in the rules sent along 
with appointment-letters of the examiners.. We recommend that the 

_ result of the Examination governed by the old rule as quoted below 
and the result declared ‘already agreed and signed by the four 
examiners.” l 


It has also been stated that these recommendations were placed before. 


Pro-Vice-Chancellor (A) on the self same date, i. e., 23. 9. 81. The Pro- 
Vice-Chancellor (A) submitted a note to the Vice-Chancellor on the self 
same date stating as follows :— ` 


` “The recommendations violate regulation and unacceptable. 
To avoid hardship due to wrong application of rule, scripts of Roll 
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_ Nos. 2 and 3 in Papers I, III and IV. may be reviewed jointly, by the 
internal examiners. re - 4 


In pursuance of the said decision, internal examiners jointly made review 
of the Papers'II, III and IV of Roll Nos. 2.and 3 and submitted their 
Tevised marks on 3.11.81 jointly signed by them. 


5. Another affidavit-in-opposition sworn by Dr. Dinomoni Banerjee, 
one of the internal examiners has been filed on 17.2.82. It has been 
stated in, paragraph 8 that the venue was fixed at the Calcutta Medical 
College and Hospital and it was duly intimated by notice made and 
issued by the Controller of Examinations to all concerned. It has also been 
stated that the. Post-Graduate Examinations in Medical Science were held 
at the Calcutta Medical College and Hospital. A supplementary affidavit 
. has been affirmed on behalf of Dr. Satyananda Pramanik respondent No. 
27. This affidavit was sworn on 23.4.82. It has been stated in paragraph 2 
‘that he was appointed as the Professor’ and . Head of. the Department ` 
of Anaesthesiology, Calcutta Medical College and Hospital in the year 
1967 and thereafter in May, 1980 and that he was transferred to the R. G. 
Kar Medical. ‘College and Hospital, Calcutta and had retired from the said 
post, on 31.1.81. It ‘has been further stated in “paragraph 6 that before 
the oral and practical examinations 4 packet containing blank answer 
books, additional. sheets and graph papers for M. D. (Anaesthesiology) 
were sent to the Head Examiner by’ the University of Calcutta a day or 
two prior to the examination. It has been stated that the students have 
to Write in those answer books as supplied to them and the said answer 
books are examined by the examiners, both external and interna] and 
. have to award marks according to the quality of the answers written by 
the examinees, and after -the examinations of the answer books, those 
were sent to the University for preservation. 


6. These are all the ‘affidavits, which are relevant for. the purpose 
of considering the matters in issué in this particular application. | 


7. “Mr; - Panja and Mr. Manna appearing on behalf of the 
petitioners have submitted before this Court three points. It has been 
firstly, submitted that the answer-scripts of these two petitioners have 
not been properly examined and assessed by the examiners and as such 
these answer-scripts are required, to be reviewed. It lias been next 
submitted that the marks that have been assessed in respect of viva voce 
and practical examinations were not properly assessed but the marks 
were given in-a lump without any proper assessment and consideration 
of the merits of the answers that were given by the examiners and as 
such the result that have been published as per the viva voce and. 
practical examinations.are concerned, are liable to be quashed, cancelled 
and set-aside and/or to be reviewed. It has been lastly, submitted by 


` 


116 ~ Dr. Siyani Sarkar v, University of Calcutta [1982 (2) CLJ 


Mr. Manna that it appears from the ete sheets ‘which have been 
annexed to the petition that petitioner No.1 at-least has secured high marks 
An theoritical papers and as such appropriate direction should be given by 
this Court to the University to permit her to appear only in the practical 
examination going to be held-some time in the end of July or beginning 
of August, -1982 if ultimately it is held that the award of marks so far as 
“practical and viva voce examinations are concerned, cannot be reviewed. 


8. Mr. Chatterjee, learned Senior Standing Counsel, has produced 
before this Court in accordancę with the direction of this Court the | 
theoritical answer-papers`as well as the the papers that were supplied by 
the University to the candidates at the time of.practical and viva voce 
examinations. On a consideration of these papets it appears that in the 
papers that were supplied to the different candidates at the time of 
practical and viva voce there are records of the candidates regarding | 
-long and short cases and other notes but it appears that these notes have 

. Dot been examined nor marks have been awarded on these notes in 
respect of any of the papers.submitted by the candidates. Mr. Chatterjee 
Submitted, on instructions, that those papers are, supplied to the 
candidates .only to take down notes in respect of cases but those are not 
considered at the time of putting questions and considering the answers 
given to these questions by the candidates concerned and the marks are 
awarded on consideration -and assessment of these notes recorded by 
the different candidates. “It has been further submitted by Mr. Chatterjee’ 
. that. since there is no record for practical and viva voce examinations 
“nor there is any system of putting any written questions, the question : 
of review or reconsideration of the answer-scripts cannot and does not 
arisé. It has also been submitted by Mr. Chatterjee that so far the 
theoritical papers submitted by different candidates are concerned, they 
were duly considered and assessed by the examiners—both internal and 
external—and there is no infirmity in the same. It has been further 
submitted by, Mr. Chatterjee that the next examination in M. D. 
_(Anaesthesiology) is going to be held some time by the end of July or 
beginning of August, 1982 and the University i is prepared to consider 
the cases of these two petitioners sympathetically if they appear at the 
said examination, particularly petitioner No. 1. He further submits 
that the University will also see that Dr. Amal Kumar Bose does not 
remain in the Board of the Examiners and examine the papers of the 
examinees in the ensuing examination. 


_9, The first question required to be considered by this Court is 
whether there has been a proper assessment of the answer-scripta 
submitted by the candidates or for that, the examinees’ including these 
two petitioners. The answer-scripts “have been produced before this 


# 
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Court and, of course, from these answer-scripts it is not possible to 
ascertain which particular answer-script has not been properly assessed, 
still then, it is difficult for this Court to say that the answer-scripts were 
not considered and assessed by the examiners, specially as regards 
petitioner No.1. Petitioner No. 1 has secured very good marks in the 
theoritical papers and duly passed in theoritical papers. Petitioner 
No. 2’ has secured marks much below the pass marks in theoritical, 
practical and viva voce examinations and it will be of no avail if his 
answer-scripts are sent for. review. Therefore, in these circumstances it 
is deemed fit and proper not to direct review of the answer-scripts by 
the authorities so far as the theoritical papers are concerned. 


10. Before leaving this point I cannot but make an observation 
for future guidance of the authorities concerned. Itis evident from 
paragraphs 7 to 10 of the supplementary affidavit-in-opposition sworn by 
the Registrar of the University on behalf of respondent Nos. 1 to 4, 6 
and 7 that the University after being of the opinion that the relevant 
rules laying down the pass marks in theoritical papers have been 
misinterpreted by the internal examiners, they were asked to review 
the marks of the candidates bearing Roll Nos. 2 and 3 who admittedly 
became unsuccessful in theoritical papers having not secured the Minimum 
number of marks. After such review they were declared to have passed. 
This pick and chose policy adopted by authorities concerned is wholly 
arbitrary and unjust. It is not fit and- proper when once the University 
has come to a decision that there has been misinterpretation of certain rules 
and according to that misinterpretation there has been a misapplication 
of those rules, then certainly the misapplication or misinterpretation of the 
rules in quéstion is not confined to these two particular cases but it also 
applies to all the cases of the candidates who appeared at the said M. D. 
Examination. Therefore, for the sake of fairness and justice this thing 
should not have been done on the part of the Calcutta University. It is 
the sacred duty and responsibility of the University Authorities while they 
decided upon evaluating or reviewing the answer-scripts of the two 
candidates, they must review the answer-scripts of all the candidates, if 
they are of opinion that there has been a misinterpretation and/or 
misapplication of the rules. The University Authorities’ attention is drawn 
to this respect of the matter and it is expected that this thing should not 
recur in future causing room for future discontent and also controversy 
in the minds of the students particularly those who are appearing at the 
highest examinations of the University. 


11. As regards the second contention that the marks in regard to 
practical and viva voce have been awarded ina lump and there has been 
no proper basis for such awarding of marks and as such it is wholly illegal 
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and arbitrary and so liable to be quashed. It appears from the papers, 
that were supplied to the different candidates appearing at the said M. D.. 
Examination for taking down notes in regard to cases that none of these 
' notes contained.in those papers had been assessed, scrutinised or any 
marks were awarded on those notes. The submission on behalf of the 
University is that those papers were supplied by the University to the 
candidates i in order to enable them to take down notes before the viva 
voce is commenced and as such those are not assessed nor any marks 
were awarded on the same. This submission appears to be correct. 
Barring the affidavit of the respondent No. 27, Dr. Satyananda Pramanik, 
that those notes are assessed and marks are given there is nothing before 
: this Court from which a firm conclusion can be arrived at by this Court 
' that these notes recorded by the different candidates and submitted by 
them are meant for examination by the examiners holding viva voce and ° 
' for assessment by them and awarding of marks, Therefore, this contention, 
in my oppinion, can not be accepted. In this connection the attention 
of the Court has been drawn to. a decision of (1) A. Periakaruppa’ v. 
State of Tamil Nadu, teported in AIR 1971 SC 2303 at page 2308, 
paragraphs 17 and 18:- In that case, certain guidelines were. laid down 
by the Government. for admission of candidates to the first year MBBS 
_ Course which are to be followed by the Selection. Committee in the matter 
si of selecting candidates. These are as follows :— - 


“1. Sports or National Cadet Corps activities ; © 

2. Extra-Curricular Special services ; 

3. General Physical Condition and’ endura nos ; a 
_ 4. General ability, and 
i 5. Aptitude, n 


A challenge was thrown by some of the candidates -who became 
unsuccessful that the 75 marks which were earmarked for the various 
heads mentioned therein were not specified under which head how much 
_ mark is allotted and-as a result it gives enough handle for the members 
of the Selection Committee to act arbitrarily by giving the entire 75 marks 
‘to a candidate he is upto their liking. It was, therefore, contended that 
this was something arbitrary and it should be quashed. The Supreme 
Court, observed as follows :— ' 


: “We may note that the Csumi had not divided ike interview 
marks under various heads nor were the marks given on itemised basis. 
The marks list produced before us shows that the marks were given in 
alump. This is clearly illegal.” 


This observation; in my opinion, is not applicable to the instant case in 
-view of the fact that there is a proper itemisation of marks in respect of 
viva voce comprising of practical and also viva voce. 
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| £12: It is evident ae paragraph 10 ofthe writ petition that for-the 
, practical, 200 marks have been allotted’and for viva vocé, 200 marks ki 
been allotted'and the pass mark in each of these items ‘is: 100 marks. 
-appears from’ the mark-sheets ‘that were ‘supplied to the petitioners He 

‘also from the’ copy of the. tabulation sheet, which were produced before 

“this Court that the two petitioners’ marks were separately awarded on 
 ‘praetical as. well as on viva: voce. Therefore, the charge of not itemising 
marks, and in a lump; in my opinion, is‘not sustainable in this case. One 
- thing, of course, strikes this Court and ‘which also requires serious 
‘- consideration of the authorities concerned in order to ensure fairness and 
„+ impartiality in the matter of holding examinations is that. out of total 800 
“marks, 400 marks have been -earmarked for practical and viva voce. In 
otherwords, 50 per cent. of the-marks have been earmarked for practical 
‘ ahd viva- -Yoce. It is-when questioned’ to the learned Standing Counsel 
r appearing on behalf of the’ University as to the basis whereon these marks 

"were awarded -to: the different candidates and in case any allegation “is 

* made of any arbitrary assessment of marks and/or favouritism what is the 

yardstick to measure ‘the same. The plain atid simple answer of the 

‘learned Standing Counsel is that there cannot be any review nor there 

can be any scrutiny, not to speak of any judicial scrutiny because there is 

nothing to show before the Court on.which basis the marks were assessed 

_and given tothe different examinees. This, in my opinion, -gives a great 

handle for arbitrariness and “also for assessment: of marks to candidates 

who for very many reasons may not be to the ‘liking or may have found 

- more favour with some of the examiners. If such an allegation is made 

it cannot be said at the outset that such an allegation is baseless and does 

not stand judicial scrutiny. It is well-established that the rule of law is 
the soul of our constitutional system and as such the authorities, whether 

‘executive, quasi-judicial or administrative, are to act in a manner which is 

fair, reasonable and opposed to _arbitariness „and unreasonableness. 

Considered - from. this stand point’ the University Authorities should 

consider and evolve a method’ ‘whereby if any challenge i is thrown against 

the assessment of marks in respect of the viva voce and practical 

. examinations there must be something which may be procuced before the 

- Court to satisfy that there isa Teasonable, fair and equitable basis for 

assessment of those marks to the different examinees. It is however for the 

_ University Authorities to lay down the manner and the mode in which the 

tests or examinations are to be held in respect of M. D. Examination in 

various subjects. I do not intend to carry this matter; any further. The 
third contention urged’ on behalf of the petitioners that petitioner No. 1 
` Should ‘be allowed to appear only in the practical and viva voce 
examinations ‘since she has’ already secured’ satisfactory marks in the 
theoritical papers cannot-be accepted for the sake of principle because to 
pass an examination like M. D. comprising of both theoritical and 
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practical papers an examinee has to pass both in theoritical papers as 
well as in practical papers. Normally a candidate who secures very high 
marks in theoritical papers but is very unfortunate to become 
unsuccessful by not securing two or three marks or even one, mark 
required for passing the examination is not allowed to be declared passed 
the said examination with honours or with first class even if he or she has 
secured first class marks in honours subject. Therefore, this Court 
though fully aware of the hardship of the petitioner No. 1 yet considering 
the broader aspect does not desire to make an order which will create a 
very bad precedent. It is just and fair, in these circumstances, to observe 
that if the petitioner appears in the ensuing examination likely to be held 
by the end of July or beginning of August, 1982 the University Authority 
should see that the Examination Board should not consist of Dr. Amal 
Bose as one of its, members and after the examination is over as the 
learned Standing Counsel on behalf of the Calcutta University has stated 
before this Court the University Authorities will consider the answer- 
scripts as well as the practical and viva voce examinations- wherein these 
two petitioners will appear fairly and sympathetically. B 


13. For the reasons aforesaid I am not inclined to interfere in 
this matter. The application is therefore disposed of. i 

14. Let a copy of my observation in the ordering portion of this 
order be given to the learned Advocates on both sides for communicating 
the same to the University. i À i 

All the answer-scripts and other papers relating to the candidates 
and also the copy of the tabulation list signed by the authorities 
concerned which have been produced before this Court be returned to the 
learned Advocate for the University. < 

P. R. i 


——— ndi 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bankim Chandra Ray 
Decision: July 28, 1982 


Bhudeb Chandra Maity PaaS Petitioner 
i Versus 
"District School Board, Midnapore & Ors. sss Respondents* 
Equity—Principle underlying—Person who seeks equity must do 
equity— Principle of ‘no work, no pay’, whether applicable to absent Teacher. 
Natural justice—Principles of—Interpretation. i 
Teacher—Edacational institution—Prime functions—Duties and 
responsibilities of teacher, enjoined by statute—A note of caution to all 
teachers, 4 


*Inre: Bhudeb Chandra Maity. 3 ; E 
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It is rather curious to observe that a teacher like the petitioner, can 
come up to the Writ Court Seeking equity when he himself does not do equity. 
It is also astonishing how any prayer can be madé by a person like the 
petitioner who has not the awareness andlor consciousness of the duties 
and responsibilities of the Headmaster’ ‘of ‘a’Primary Scheol that he, a 
head teacher, without doing any work for a single day or a single hour, will 
be allowed to have his salary drawn Jrom the public exchanger and for this 
he will come to the Writ Court for a judicial decree, order or direction in 
his favour. It appears that the conduct of the ‘petitioner is not above board 
and such a petitioner cannot have any sympathy from the Equity Court. The 


well-known principle of “no work? no ‘pay” i is applicable to the case of the 
petitioner. i L 


Tis 


True it is that the horizon of the principles of natural justice has been 
much. widened now and it has been repeatedly observed by the Supreme Court 
‘that a person who, is-prej udicially affected by an order, whether administrative 
or quasi- judicial, should be given an opportunity of hearing. It will not be 
out of, place to mention that the principles of natural justice cannot be put 
in a strait jacket. It varies according to the facts and circumstances of the 
case and also the exigencies of the situation. In the instant case, admittedly 
there has been a show-cause . notice affording the petitioner an opportunity 
: of hearing. and the petitioner had submitted. his:reply to the said. show-cause 
notice. That being so, the submission of: the petitioner that there has been 
a breach of the principles of natural justice is totally devoid of any merit 
and as such, such a submission is not at all sustainable. 


Allusion has -been made to the solemn duties of a teacher of the 
educational institution. It is always expected that the teachers should not 
makeita point to come to law ‘Courts very often, forgetting their heavy 
_ responsibility to the most scrupulous performance of their duties enacted by 
the statute. It is ‘further expected of them that they should remember that 
a teacher is to impart instructions i upon his: pupils, to attend the’ school 


regularly and to discharge his duties and | responsibilines properly in the best 
interests of tie institution. Ne 


Case referred to:— Lot = - 
a (1) Ramakanta- Barik“ y. District School’ ‘Board, ‘Malda, AIR 1969 


' Cal 397 ` ; 
Harasit Chakraborty and’ Himali Barua ot iat for Petitioner 
S. B. Bhunia and A. Maity eh ot for Respondents 


‘The: jndgment of the Court w was as tilos: = 
| This writ application at the: instance of the petitioner: who claims 
to be the Head -Teacher of a. Primary School, viz., Dinabandhu 
‘Primary School, is directed against a-résolution: adopted at a meeting of 


“vad . r 
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the District School Board, Midnapore, on’ 30.11.81 resolving, that. the 
service of the petitioner has come to an end because of his continued 
absence for a more than 12 months with effect from 27.12.79 in accordance 
with Rule 10, clause (g) of- sub-section (1) of section 23 .of the Bengal 
(Rural) Primary Eduction Act, 1930. The attack has been directed against 
this order on two grounds primarily. Firstly, that the principles of 
natural justice have been violated as the petitioner,has not been given any 
opportunity of hearing before the impugned order has been’ made which 
very much affected the petitioner and secondly, there has been no 
compliance with the provisions of Rule 12.0f the said Rules inasmuch as 
no report from the Inspector of Schools has been obtained before the 
aforesaid resolution was adopted by the Board. 


2. This case has got a very chequered career. The petitioner who 

' was appointed as a primary teacher’in the Dinabandhu Primary School 
has been working as the head teacher. Some time in 1969 due to flood the 
original school building was totally’ demolished and as such the then 
Secretary of the School made a report that it was very difficult to hold the 
“School in its original building due to the same being demolished by flood. 
Thereafter, the authorities concerned on consideration of the said matter 
“and on proper enquiry made an’ order directing or permitting the School 
' to be held in another place which is commonly known as Ashram Griha 
and the School was’ accordingly held’ there in the shifted site. There 
was a direction that the Secretary would take steps for construction of the 
building at the original siteand.as soonas the same is complete this School 
would be again shifted back to ‘its original site. In the meantime the 
petitioner came up before this Court with two applications - making 
complaints that he was not being paid his salaries and he was prevented 
from, joining his duties and incidentally also he challenged the shifting of 

: the site of the School. It appears that in Civil Rule No. 6723 (W) of 1979 
- heard on 19.7.79 by Chittatosh Mookerjee, J. it was held by His Lordship 
that he was not inclined to entertain any submission of the petitioner 
that the shifting of the site of the School was illegal. As regards payment 
of salary it was held that in view of the order passed by P. K. Banerjee, J. 
on 22 7.79 in ‘Civil Rule No. 2820 (W) of 1971 the petitioner has been 
receiving pay as the head teacher. As regards his complaint that he has 
not been getting his salary since September, 1978 it has been observed that 
the parties should comply with the order referred to hereinbefore. The 
Board was further directed that steps should be taken to pay the arrears 
of salary unless and until any disciplinary proceeding is initiated against 
the petitioner. It. was also directed that the Sub-Inspector of Schools or 
a staff of the office of the Sub-Inspector. of Schools, Nandigram (East) 
Circle would accompany. the petitioner and would indentify the School 
where he would join his duties as the head teacher. It is evident from the 
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averments made in the petition that pursuant p this order the anthorides 
concerned permitted the petitioner to, join‘on 16.7.79 the Dinabandhu 
Primary School as head teacher and the petitioner. undoubtedly attended 
the Schoo!'till some time in December 1979, when it appears from his 
own letters that he closed down the School building keeping all the 
records there and since then he did not.attend the School for a single 
day nor did he make any application to the authorities concerned praying 
for-any léave whatsoever. It is also evident that since then till the 
show-couse notice was served on him by the President, Ad hoc Committee 
of the District School Board on 18.9.81 under Memo No. 7935 which has 
been annexed as Annexure E to the affidavit-in-opposition sworn on behalf 
of the District School Board he has not attended the Schoo] nor has he 
taken any leave from his employer, the District School Board, Midnapore. 
However, some time on 12.12.80 a letter was issued by. the President, 
Ad hoc Committee, District School Board, annexed as annexure D to the 
affidavit-in-opposition intimating the assistant teacher of the said School 
that the School would be shifted to the newly erected Schoo! building at 
its original site, being Plot No. 1945 of Dinabandhupur Mouza. In the 
meantime the petitioner moved this Court one writ application witha 
prayer for a direction for payment of'all his unpaid salary and also for 
repair and reconstruction of the School house and also for an order not 
compelling him to join his duties in the Ashram Griha which is under the 
control of a private person. Curiously enough he has also made a prayer 
for recovery of the School records which-I have already said, were in the 
‘Ashram Griha which was- put under lock .and. key by this petitioner. 
This application remains ` pending ` till today. “In the meantime the 
` petitioner has come'up with the instant writ application challenging the 
‘infirmity and illegality of the impugned order of termination of his service 
in accordance with the provisions of Rule 10 of the Rules. 


3. An affidavit-in- -opposition has been filéd sworn by Shri Nabin 
‘Chandra’ Khan, a lower divisidn’ assistant of: the District School Board, 
“Midnapore. It has been stated in the said affidavit-in-opposition that the 
petitioner though joined in accordance with the order made by this Court 
on 16.7.79 wilfully and intentionally abstained from signing the attendance 
‘Tegister and also wilfully and intentionally refrained-from taking charge 
“of the school knowing fully well that he is the head teacher of the School 
from ‘the assistant teacher. It is also clear and ‘evident that the petitioner 
“though he attended the school till 27. 12. 79, did not take steps for dis- 
charging his duties and responsibilities as enjoined on the head teacher 
‘and-also he did not take any steps for holding the annual examinations of 
the students. -But on the other hand, jit is he who all on a sudden closed 
‘the Ashram Griha where the School was being held without any sanction 
‘and/or -order and/or permission from the authorities concerned on 
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27.12.79 keeping all the records of the school under; lock and, key there. 
This is.clear and evident from: the petitioner’s own application - annexed 
as Annexure. B'to the petition which he -has made to the Superintendent 
of Police; Midnapore, where it has been stated that unless the school is 
shifted to-itè own building it is impossible for him to ‘Tun the school. 
These are all the averments made on behalf of the District School Board. | 
An affidavit-in-reply- has been filed reiterating the statements and allega- 
tions made ‘in the writ petition and’ denying the -allegations. made in the 
affidavit-in-opposition. °° > < 7 
. 4. Undoubtedly it ‘appears from the petitioner’s own application to 
the Superintendent of Police as I have referred:-to above „which has been 
annexed as Annexure B to the affidavit-in-opposition sworn on behalf of 
the District Schoo] Board that the petitioner of his own accord without 
any permission from the authorities , concerned closed, down the school 
building and.thereby he has tried to. baffle the imparting of education to 
the:students of this-primary school and it is rather -curious: that such, a 
petitioner can come to the Writ Court seeking „equity who himself, does 
not do equity. It-is more astonishing how a prayer can be. made „on . 
behalf.of such a petitioner who does. not: have the awareness and Jor 
consciousness about the duties and responsibilities of a head teacher, of a 
primary school that he, a head teacher, without, doing work for a „single 
day or a single hour. will be allowed to have his ‘salaries drawn from the 
public exchequer and for this he will come to the Writ Court and have a 
-decree or order or. direction: This very conduct of the petitioner is.:not 
above board and such petitioner cannot have any sympathy from -this 
Equity Court... The well-known principle is “no work, no pay”. There 
cannot be any exception’of this principle in the case of the petitioner... . 


5.. Now the next.question is about the order of termination. I 
have already said that. the petitioner of his own accord ceased to attend 
the school and to discharge bis duties and responsibilities as a head teacher 

of this Dinabandhu Primary. School, after. -27.12.79 till. the disciplinary 
_proceeding was initiated-some time on'12,12.80. , I have already said, that 
he .has also. not taken .any, leave ; from -thg school. Not only so, ,he 
has paralysed the running of a: school by. putting the school building 
- under lock’and:- key where all the'records of the school. where kept and 
- in the, meantime came to this Court with an .averment and prayer, that 
„an interim order should be issued directing the, respondents to hand. over 
the:records and also with an; averment that, they should be ‘directed 
‘to. make .payment of his salary- `- I' do ‘not T understand i what sort 
~oficonduct is: this; and, whațssort.:;of assistance such a petitioner ‘can 
_ expect to get from an Equity Court. Does he. think. that by doing no 
work anc taking recourse to Court he will get all his salaries? Iam 
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really sorry to ‘say that a very wrong step has ‘been chosen by the petiti- 
oner. Now coming to the order impugned, undoubtedly as appears from 
Annexure D. to the.. -affidavit-in-opposition,..the communication dated 
18.9.81 which was issued to the petitioner is in effect'and in: substance a 
notice to show cause why he should not be déemed to be*no Jonger in 
service for`his continuous absence-in the school for more than 12 months 
in accordance with Rule 10 of thé: Rules.- The petitioner duly received 
the same and on 21.10. 81 he submitted a reply. The funniest part of 
the reply is’ that the school building was shifted to a site of an Ashram 
and as such he does not feel safe -to go’ there and even when the school 
was shifted to the -original site in the reconstructed house in his reply he 
takes the'stand that there cannot be any shifting’ of the school without 
the. ‘consent of thè District. Inspector of - Schools. There is no 
whisper ‘anywhere in his-long: Teply to the: show-cause notice that the 
charge'that has been alleged against him, viz:, his absence from the school 
since 27. 12. 79 till the date of the issuance of'the notice is without any 
rhyme or reason and no explanation has been: given nor any attempt has 
been made to-refute this charge. Undoubtedly: the horizon: of principles 
of natural justice has been widened and,it has been repeatedly observed by 
the Supreme Court that a person who is. affected by an order whether 
administrative or quasi-judicial, should be given an opportunity of hearing. 
It will not, be out of, place to mention herein that. the principles of natural 
justice,,cannot be put in a-strait jecket.. It varies according to the 
facts and circumstances of the case and. -the exigencies of the situation. In 
this case admittedly there has been a show-cause notice giving the 
petitioner , an opportunity of hearing and the petitioner submitted his 
reply to the ‘said netice. Therefore, I am constrained to hold that the 
submission of Mr. “Chakraborty that there has been a violation of the 
` principles of natura! justice is totally devoid of any merit and as such the 
the said contention is not sustainable. Decision cited by Mr. Chakraborty 
in this connection (1) Ramakanta Barik v. District School Board, Malda, 
reported in AIR 1969 Cal 397 is not applicable to the facts of the present 
case. In that case the petitioner who was alsoa teacher of a primary 
school, was charge-sheeted and he was asked to show cause within three 
days to which the petitioner prayed for soie more time because he 
became very weak due to hunger strike adopted by him for refusal of the 
payment ‘of his ‘salary for a certain period: ‘His prayer was rejected and 
the District School Board without.giving him any extension of time 
immediately terminated ‘his “service In that. connection it was rightly 
“observed. by D. Basu,-J. that ‘the principle of natural justice which is the 
essence that pervades. our constitutional. system has not.been followed and 
as such the order cannot be supported. Asli have said already in the 
instant case the petitioner was asked to show .cause. He gave his reply 
and then after considering this the Board has come to a decision. In 
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such circumstances I. am unable. to hold that. the principle of. the natural 
justice has been violated i in any’ manner whatsoever. | 


6. The next and perhaps ‘the last contention urged, with great 
vehemence by Mr. Chakraborty is about non-compliance of the provisions 
of Rule 12 of the Rules viz., the report of the Inspector of Schools was not 
' called for. I have-seen the papers. Petitioner’s own admission. is that he 
closed down the schoo! on 27.12.79 keeping the entire school premises 
under lock and key ‘and he did not ever attend the school for-a:single : 
day or for a single hour after 27.12. 19; The Sub- -Inspector:, of. ,Schools.is 
also aware of this fact and there i is no denial ‘that he did'not ever attend 
the school for a single day or for.a single hour after 27.12.79. “What 
meré report is necessary ? This is an Equity Court and-the Equity Court 
must look not to,the.form but to the, substance of the matter.: What.: is 
the injustice that. the petitioner did suffer ?- ‘The petitioner knew :yery 
well that he did not attend the school after the same was closed’ by -him ` 
on 27. 12. 79 till the impugned notice was-issued some time in October, 
1981., In these circumstances I am ‘ constrained - to hold» that: - this 
submission has got no legs to stand upon and, I reject the said submission. 


7. Before parting with the case I am ‘compelled ` to’ ‘make one 
observation. It is always expected that the teachers should not make it 
a-point to come: to law courts very often ' ‘without doing their duties and 
responsibilities enjoined by the Act and the Rules. They’ should: remember 
their primay duties as teachers that a ‘teacher isto impart instruction to 
‘the pupils, to attend the school regularly and- to' EBANG his Aune and 
Tesponsibilities properly.” ; : ! 


With these words, a as I have held already, this application is rejected 
without any order as ito costs. All interim otders are vacated, 


~ . SNRs 


; ic CIVIL REVISIONAL JURISDICTION J 6 : 
ae , Before Mr. Justice Bhabés Chandra Chakrabarti $ 
S = Décision: June 4, 1982 p A i 
a Shiv Narayan Mondal & Anr. 7 Te "+: Petitioners 
f g Versus l 
Mrs. Subasini Das & Ors... ke -Opposite Parties* 


Civil. Procedure Code (Act 5 of 1908),. Sec. 151— Whether Court has 
“power to correct bona fide. mistakes committed in writing out chalans for 
deposit of money in Court—Mistake resulting from failure in the discharge 
of duties of Ministerial Court Cit cers Cone: tg to get,s such Wakaka 
rectified. Og Ee Sis 


` #Giwil Order No. 1348 of 1982. ps 3 a ` 
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“The matter arises out of a suit for eviction of a tenant, inter alia, 
on ‘the ground of default. in payment of rent. On the application under 
section, , 17(2Á)(b) of the- West Bengal Premises Tenancy Act, certain 
instalments were granted ‘by the Court to clear up the rent in arrear. In 
compliance with the order of the Court, the tenant had been depositing 
his dues i in Court since the said-order was.made. Subsequently it appeared 
on enquiry that the current . rents from April,to September, 1979 and the 
4th to 8th. instalments though ` deposited in time contained some mistakes 
in the chalans. There was no mistake. with regard to the names of the 
parties, the Bench in which the suit was ‘pending, the number of the suit 
but there was a mistake with regard to the year of the suit. It was Suit 
No, 736 of 1978 but in the .chalans. it was wrongly written as Suit 
No. 736 of 1979. - Having detected the mistake; the petitioner filed an 
application under section 151 of the Codeof : Civil Procedure praying for 

. correction of the chalans and for treating the: ‘deposits as ‘being made in 
Suit No, 736 of 1978. . The said application was rejected by the trial court 
being of opinion that the Court-was: not the proper authority to issue 
orders, for correction of chalans nor-could the Court treat the deposits 
as having been made in Suit No. 736 .of 1978 when in fact the suit as 
mentioned in the chalans is Suit No. 736 of 1979.. Hence, this revisional 
application. ios ii 4 


` HELD : In the instant case, the mistake committed appears to be bona 
fide. Further, it is evident that thé Ministerial Officer-in-Charge had failed in 
‘the discharge of his duties in ascertaining the correctness or otherwise of 
the particulars Surnished by the chalans. Had he scrutinised the requisite 
. papers in appropriate time, the’ mistakes would have appeared then and 
there and the chalansin question could havé been corrected. Failure and 
lapse on the part _of the Court’s Officers cannot prejudice the case of the 
` petitioners when it could not be shown that the petitioners were acting with 
” a-mala fide intention in gi ving a wrong year of the suit. 


The Court has the power 16 direct for correction of such mistakes, 


“Case referred to — 
(1) Provabati Chakrabarty v. Satyendra Nath Charterjee & Ors., 
*ı 1978 (1) CLJ 629 ` 
'K. B. Kanjilal and Gautam Kumar’ Banerjee è ‘see for Petitioners 
“Stisanta Chatterjee and K. K. Baral rr for Opposite Parties 


Ib OY ee, 


“The judgment of the Court was as follows :— 

. This, is a revisional application: at the instance of the defendant- 
petitioners and, is directed against an order dated March 25, 1982 
passed in Ejectment . Suit No. 736 of 1978 of the 3rd Bench of 
| the | City Civil Court at Calcutta. The application is being heard on 
“notice to and upon contest by plaintiff-opposite- -parties. The suit is 
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for eviction of the tenant on the ground for default in the payment of 
rent and making-unauthorised construction of a pucca nature resulting 
in material deterioration of the premises in suit. ` The petitioners, ‘upon 
service of summons entered appearance ‘and filed an application’ | under 
section 17(2A) (b) of the West Bengal Premises Tenancy- Act praying for 
determination of the amount ' of arrears of rent and for permitting them to 
deposit the arrears in instalments. The Court by'an’ order dated | January 
18,1979, determined‘ the arrears at ‘Rs. 2,510/- inclusive of | interest and 
directed the same to be paid by monthly instalménts of Rs. 200/7 commen- 
cing from March, 1979.’ The current rent at the rate of Rs. f 2401, per 
month was to k paid along with the e instalments. KE 
nu art Vols, dee) f 7 
a eee 2.. Now the petitioners” case’ is‘ that the’ ‘landlord-opposite-party 
filed an applicationy'under section 17(3)-of the West “Bengal Premises 
Tenancy. Act for striking out the-defence of the- petitioners ‘although: the 
` petitioner had been admittedly complying with the order of the Court’ by 
making-over the current rent’ and ‘the instalments with the Advocate’s 
_clerk for being: deposited in ‘Court. After the filing of the ‘application 
«under section’ 1703). the petitioners upon enquiry ‘found ‘ out that ` the 
current rent for the months of April to “September, 1979,- 'that'4th' to 8th 
instalments though deposited in time: contained some “‘thistdkes in the 
chalans. There was, however, no mistake with regard to the names of the 
parties, the Bench in which the suit was pending, the number of the suit 
but there was a mistake with regard tothe, year of- the suit. , It was Suit 
No. "136 of 1978 but in. the chalans.it was wrongly written as 736.of 1979. 
Having detected, this mistake the petitioner filed an application under 
section 151 of the Code: of Civil Procedure praying for correctian of- the 
chalans -and for treating the deposits as being made in the particular suit. 
By the order impugned the learned Judge felt that the Court was not the 
appropriate authority to issue orders. for correction of the. chalans nor 
could the Court treat the deposits as having been made in the Suit No. 736 
of 1978 when in fact the number of the suit as mentioned in the chalans 
is 736 of 1979. In that view of the matter, the learned Judge fejected the 
appheation and honeg the pregeng Tevisional applicaticns 
3. There is no diapit with separa to the y : There is no 
dispute that- the deposits were, made im time. . Chatterjee, the 
learned. Counsel, even conceded that on the face of ie pats it. could 
not be said that there was any mala fides in so faras the wrong entry of 
the year of the suit is concerned but he contended that’ the Court could 
not correct the chalans nor has the Court any power under section 151 of 
the Code of Civil Procedure to treat the deposits as having been made i in the 
Suit No. 736 of 1978." Iti is ‘however, nobody’s: contention that the deposits 
were'initended for another suit, further it is nobody’ 8 case sat there ` “is a 
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suit between the same parties numbered as 736 of 1979. It is apparent 
therefore that the mistake with regard to the year was a bona fide mistake. 
Even then, when entering into the -question whether the Court can now 
correct the chalans, it may be pointed out that the Court while passing 
the chalans had a duty to see that it was in form. The Ministerial 
Officer-in-Charge has a duty to ascertain’ by reference to the records of 
the case that the amount tendered is correct and is due, from the person 
on whose account it is tendered to the person to whom it is stated to be 
payable and after correcting ‘the chalans, if necessary, the Chief 
Ministerial Officer is to sign the relevant part of the chalan. In the 
instant case, it is clear that the Ministerial Officer-in-Charge failed in. the 
in the discharge of his duties in ascertaining the correctness or otherwise 
of the particulars furnished in the chalans. Had he scrutinised the papers 
in appropriate time the mistake would have appeared then and there and 
the chaJans could have been corrected. Failure ‘and lapse on the part of 
the Court’s Officer cannot, in my view, prejudice the caseof the petitioners 
when it could not be shown that the petitioners were acting with a mala 
Jide intention in giving a wrong year of the suit. 


4. Mr. Chatterjee, however, contended upon a reference to a single 
Bench Decision in the case of (1) Provabati v. Satyendra Nath, reported in 
1978 (1) CLJ 629 that the Court could neither correct the chalans nor 
was the Court competent to give relief to the petitioners with the aid of 
section 151 of Civil Procedure Code: That was a case where the tenant 
was depositing rent with the Rent Controller even after the institution of 
the suit. The Court observed that there was a basic difference between 
deposits made by tenants when the landlord refused to accept amicably 
the rent tendered by the tenant and the deposits made in discharge of the 
statutory obligation under section 17(1). It was also to be noted that 
there was a mistake in regard to the name of the person in whose favour 
the deposits were made. The deposits were being made in the name of 
S. K. Chatterjee instead of S N. Chatterjee. This apart there were four 
plaintiffs but the deposits were continued to be paid in the name of 
S. K. Chatterjee alone. In such circumstances, it was held that the 
prayer for correction of chalans could not be allowed by the Court. In 
regard to the prayer under section 151 of the Code, it was observed that 
there were provisions contained in section 17(2A)(a) for extension of time 
and since there were specific provisions in the Act for extension of time, 
section. 151 of the Code could not be invoked, by permitting the defendant 
to redeposit the amount which have been invalidly deposited with the 
Rent Controller. From the facts stated above, it would appear that the 
present error made starids on a different footing. Here there is no 
question of any chalans passed by the Rent Controller,’ being sought to 
be corrected by the Court. The question is whether a mistake in the 


130 Md. Akhtar Hossain v. Azim Sk. [1982 (2) CLJ 


chalan followed by an omission on the: part of the Court’s Officers ee 
resulting in an error in the chalans should be visited with, the penal ; 
clause under section 17(3) of the West Bengal Premises Tenancy Act. I 
am unable to agree with Mr. Chatterjee that the decision cited by him is , 
an authority for the proposition that in appropriate cases like the present 
one section’ 151 cannot be invoked. Iam satisfied that the mistake in 
noting the year of the suit was a bona fide mistake and it was detected 
only after the application under section 17(3) was filed. This again is 
natural for experience ‘tells us that the tenants too often remain satisfied - 
on making over the money to the Advocate or his clerk hoping all the 
time that the amounts are being regularly and correctly deposited in | 
the Court. If any mistake is committed by the Advocate’s clerk in, 
writing out chalans and if the Court’s officer also failed to. scrutinise 
the chalans before’ passing it, I feel the prayer as made in-the instant 
case should be allowed. The chalans accordingly be corrected and the 
depcsits be treated as having been made in the Ejectment Suit No. 736 of 
1978. The revisional application accordingly succeeds and is hereby 
allowed. 
There will be no order for costs. Let the order be communicated ~ 
to the Court below forthwith ` 7 Ai 





N. C. S. 
[SPECIAL CIVIL JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
Decision: May 4 & 25, 1982 
Md. Akhtar Hossain & Anr. tts Petitioners 
l Versus | 
‘Azim Sk. | segues Opposite Party". 


‘ Contempt of Court—Violation ‘of interim order of injunction for 
maintaining status quo regarding possession— Deliberate and wilful violation 
of order—Guilty of Contempt of Court. 4 


Against the ex parte Barga recording, a Rule was issued and there 
was also an interim order of injunction for maintaining status quo as 
regards possession of the petitioners. Allegations thereafter were made that 
the contemnor-opposite-party with the aid of, several others and even. 
inspite of due knowledge and notice of the aforesaid order of maintaining 
status quo in respect of possession which was in favour of. the petitioners 
made interference with such possession and thereby violated the said 
order without justifiable cause. 


“Contempt application in connection with the Civil’ Rule No. 12094 
(W) of 1981. 


+ 
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HELD: “After hearing the learned Counsel ‘for the petitioners and 
considering the pleadings as available, there is no room for doubt that the 
contemnor-opposite-party had deliberately and wilfully violated the interim 
order of maintaining status quo as regards possession and as such he must 
be dealt with suitably. 


J. Ilan ae for Petitioners 
Miss Shyamali Banerjee .-... Jor Contemnor-Opposite-Party 


The judgment of the Court was as follows :— 


On 10th March, 1980 Civil Rule No. 2182 (W) of 1980 was obtained 
against an ex parte recording of Barga. At the time of issuing the 
Rule an interim order was made for the variation whereof there was 
an application which’ came up for hearing before me and on hearing 
the parties, on 29th September, 1980 after modifying the earlier interim 


order I had directed that status guo in respect of possession as on 
10th March, 1980 should continue. 


2. It has been alleged now that the contemnor-opposite-party with 
the aid, assistance and help of his followers, friends and others and even 
inspite of due knowledge and notice’ of the order for maintenance of 
status quo in respect of possession which was in favour of the petitioner, 
made interference with such possession and he has violated the, 
order as made mala fide and without any justiciable cause or reason. 
The original of the affidavit-in-opposition as filed by the contemnor- 
~opposite-party who was not present in the Court was also not in record. 
But Mr: Islam has placed a copy of the same and the statements contained 
therein have been considered, 


'3. After hearing Mr. Islam and considering the pleadings as avail- 
able there is no room for any doubt that the' contemnor-opposite-party, 
Azim Sk. has deliberately and wilfully violated the interim order of 
status quo as was issued and as such he must be dealt with suitably. 


4. So, I direct that the Officer- in-Charge, Nabagram Police Station, 
should have the contemnor-opposite-party, Azim Sk., son of Namdar SK., 
vill. Itasoran, P. O. & Police Station Nabagram, Dist. Murshidabad 
arrested and brought him to this Court on 24th May, 1982 at 10.30 A. M. 


‘4 


5, . The Registrar, Appellate Side, is requested to communicate this 
order at once to the Officer-in-Charge concerned. 


6. “Order dated 25.5.82 I had earlier found the cantemnoropposites 
party guilty of the contempts alleged. 


7. ‘Since on that date he was not present 1 had directed the Officer- 
in-Charge of Nabagram Police Station to secure his attendance and asked 
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to produce him on 24.5.82. Yesterday the contemner-opposite-party was ' 
present in the Court. But, order could not be made as the matter was 
not listed. To-day also the contemnor is present in the Court and I 
direct that since I have found him guilty of the contumacious acts as 
alleged, he be detained till rising of the Court. 


H. D. 


[SPECIAL BENCH JURISDICTION ] . 
' Before Mr. Justice Anil Kumar Sen, Mr. Justice p 
Bhabes Cananu Chakrabarti and Mr. Justice Sudhindra Mohan Guha 
i Decision: July 2a 1981 


Brojendra Kumar Ghosh > aea Petitioner 
; Versus i 
Mrs. Arpana Ghosh &.Anr. >>> n Respondents* 


Indian Divorce Act (4 of 1869), Secs. 10 & 34—Decree of divorce— 
District Judge’s findings— Absence of collusion and absence of wilfal neglect 
onthe part of petitioner-husband before adultry and adultry on the part of 
wife—Damages—Confirmation of decree. 


There was nothing on record to indicate that the petition for’ divorce 
was presented and prosecuted by the husband in collusion with either of the 
respondents. On evidence it was found by the learned District Judge that 
the wife, was guilty of adultry and that there was no reasonable delay in the 
matter. of presenting or prosecuting the petition or that the petitioner had 
deserted and wilfully separated himself from the, wife, respondent No. 1, 
before the adultry or that he had been guilty of wilful neglect or by his 
conduct had condoned the charge of adultry. In the circumstances, the 
divorce under section 10 of the Act had been rightly granted by the Court 
below. 


The judgment of the Court was as follows :— 

Guha, J.: The instant reference has been made by Sri A.K. 
Chatterjee, District Judge, Burdwan, for confirmation of the decree passed 
in the Matrimonial Suit No. 70 of 1976 under the Indian Divorce Act. 


2. An application under sections 10 and 34 of the Indian Divorce 
Act, 1869, was presented by the petitioner, Brojendra Kumar Ghosh for 
desolution | of marriage . of the petitioner with ' respondent No. 1, 


* Reference in connection with the Divorce Suit No. 70 of 1976. 
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Mrs. Arpana Ghosh on the ground that she had been guilty of adultry 
with the co-respondent No..2, Sri Dilip Sen and for damages amounting 
to Rs. 2,000/- against the co-respondent. 


3. Both the respondent and co-respondent made their appearance 
before the Court below, but ultimately the suit was not contested by them 
and as a result the decree was passed ex parte. 


4. The petitioner is a Christian by religion and both the parties 
were domiciled in India for all material times. The petitioner alleged 
that respondent No. 1 who was married to him had been guilty of adultry 
with co-respondent since the solemnization of marriage between them. 
The petitioner who examined: himself in Court, stated on oath, that there 
was no ground to suspect that petitioner had in any manner been acces- 
sory to the charge of adultry or that he had.condoned the same. On 
evidence the learned District Judge was.of the opinion that there was 
nothing on record to indicate that the petition’ for divorce was presented 
and prosecuted in collusion with the respondents. On evidence it was 
found by the learned District Judge that the wife, respondent No. 1, was 
guilty of adultry. In the circumstances, a decree declaring the marriage 
of the petitioner with respondent No. 1 (sic) was passed and pronounced. 
It was also found that there was no unreasonable delay in presenting or 
Promoting the petition or the petitioner had deserted and wilfully 
separated himself from respondent No. 1 before the adultry or that he 
had been guilty:of wilful: neglect or by his conduct had condonéd the 
charge of aduiltry. i ' 


“ 5. The learned District Judge also passed a decree for damages of 
Rupees 1,000/- against co-respondent No. 2. 


< 6. Having gone through the materials on record we are of the 
opinion that the decree for divorce under section 10 of the Divorce Act 
was rightly passed. The decree for a sum of Rs. 1,000/- as damages under 
“section 34 of the Divorce Act also appears to have been rightly passed. 
In the circumstances we confirm the decree and accept the reference. 
` “There’will'bé'no order as to costs. ` 
Sen, J.: I agree. 
Chakrabarti, J.: Lagree. ` 


E Bi 


“P.R. 


% ; 3 1a 
` My ‘ ` = eee 
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[ CONSTITUTIONAL WRIT JURISDICTION ) 
Before Mr. Justice Bankim Chandra Ray 
Decision : July 29, 1982 
Dr. Baidyanath Mukherjee ` 


oy Versus 
State of West Bengal & Ors. 


4 yi ana 
` i 


ae „Petitioner 
LORE Respondents* 


Constitution of India—Article 226—Basic and cardinal principle of— 
Prevention of illegal interference, arbitrary action and unreasonable orders 
affecting prejudicially rights : of citizen—Article 226(3)— Period mentioned 
therein. is not mandatory—Mandamus— Whether demand .of justice is 
pre-requisite ?—Whether prior representation | can, be “taken as. such a 
‘demand Articles 14 and 16—Equal treatment. 


< College Service Commission Act, . 1973— naa of such enactment— . 
‘To ensure proper and fair selection: of candidates for appointment ‘of 
Principals of Colleges—Whether in instant case proper selection has been 


made ?—Non- consideration of petitioner's claim—How pres are to. be 
ikana BE i 


“An application for vacating the interim order of eee was 
made by respondent No. 10. By the interim order the authorities ; 
-concerned were restrained from making any appointment to the post of 
the Principal ofa particular College. 


HELD: It is the basic and cardinal principle of Article 226 of We 

; Constitution of India which confers its extraordinary jurisdiction upon High 

“Court to prevent illegal interference, arbitrary action and unreasonable 

orders affecting the rights of the citizens, it does not matter whether the 
“order is: made by a quasi-judicial tribunal or by an administrative authority. 


It is submitted that the instant interim order stood vacated in view of 

the provisions of Article 226(3) of the Constitution. inasmuch as after filing 
“the application, the same was not heard within three weeks as required by 
, Article 226(3) and as such the interim order died its natural death, The 


“submission is not tenable. The period mentioned therein is. not mandatory 
but diréctory. 


It was next submitted that the _ purported. Lpesientations that were 
made by the writ petitioner, do not amount to any demand for justice which 
is an essential pre-requisite for coming to the Writ Court with. a prayer for , 
issuance of a Writ of Mandamus and as such the instant writ application 
and for that the interim order should not be allowed to continue at all 
and the same should be vacated immediately, if in case it is held that ` 
the interim order of injunction is continuing. This submission also is not 

* Application for vacating interim njan ton in connection with Civil 
Rule No. 1552(W) of 1981. 
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sustainable. It is s difficult to, hold in the ain onii of the case that 
the writ petitioner had not demanded justice and on this technical plea 
the writ application or for that the prayer for interim order of injunction 
has to be rejected in limini, even though there are merits in the 
contentions raised-in the writ application. All the facts taken together 
do clearly amount to a demand for justice'and no ‘reply having been given, 
the natural conclusion would’ be` that justice has been denied. The 
pre-requisite as to the demand of justice bas been in substance duly 
complied with. < 


: The next question that arises is whether the standard that has been 
laid down in the‘ advertisement in question has been followed by the 
authorities concerned, namely, the College Service Commission, while 
sending the name ‘of respondent No. 10-to the College in question for favour 
of issuing appointment letter to him. It is well-known that acts done by 
the Selection Committee which is a public body, must be done, evenin the 
matter of giving employment fairly, reasonably and totally devoid of any 
arbitrariness. 


è 


If an allegation concerning a vital matter is not denied, then what 
does it come to? The statement of the petitioner that his name was 
appearing in the selection-list prepared by the members of the Selection 
Committee in order of merit at the top remains uncontroverted. If that be 
the position, does equity, justice and fair-play require that in the matter 
of public employment the statutory authority has to actin a manner which 
would not only be fair, reasonable and devoid of arbitrariness? It is 
difficult to appreciate how a person who has been selected in order of 
merit at the top of the list of selected candidates will be denied considera- 
tion of his case for appointment of Principal and the others who are placed 
_ below him will be given preference. If this is not arbitrariness, if this be a 
sample of equity, then one fails to appreciate what is discrimination, what 
is inequality. 


The College Service Commission is a statutory body. It is constituted 
for the purpose of making a fair and proper selection of candidates for 
appointment as Pricipals of Colleges and that is the spirit and sole object 
which played in the mind of the legislature while enacting the College 
Service Commission Act of 1973. Therefore, the non-consideration of the 
claim of the petitioner for appointment as Principal is undoubtedly an act 
of arbitrariness, an act not justified by reason nor acceptable by the principle 
` of equal: treatment in matters of public employments. Statutory bodies 
haye been given powers to .select candidates, but such powers are to be 
exercised in a manner which is justifiable, which is reasonable, which is not 
tainted with unfairness, unreasonableness or arbitrariness. 
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Cases referred to — 


(1) Fertiliser Corporation, Kamagar Union v, Union of | India, AIR 
1981 SC 344 


(2) Bokaro and Ramgur Ltd. v. State of Bihar, AIR 1965 Cal 308 
(3) Ramana Dayaram Shetty y. The international Air Port Authority, 
_ AIR 1979 SC 1628 
(4) Vitarelli v- Seaton, (1959) 359 U'S.535 
© (5) Barun Kumar Sinha v. State of West Bengal, AIR 1982 Cal 19 ` 
(6) State of West Bengal v. Tapan Kumar Sen, 86 CWN 121 °S 
„Somnath Chatterjee and Samir Kumar Ghosh 


Saktinath M ukherjee, Satyajit Banerjee, T apas Kumar 


l Mukherjee and, Smt. Bharati Chatterjee D o asthe for. Writ Petitioner 
-Pulak Ranjan Mondal 


' The judgment of the Court was as follows :— 


This is an application for vacating the interim order passed | by 
this Court on 11. 8, 81, filed by respondent No. 10, Dr. Jayanta Kumar 
Banerjee. It has been stated in the petition that respondent NO. 10 was 
appointed temporarily as the Principal of Bijoy Narayan Mahavidyalaya on 
the basis of the selection’ made by the College Service, Commission. The 
interim order, that was made by this Court at, the time. of issuance of 
the Rule on 11. 8. 81 was in the following terms :—. 


“ “There will ‘be an interim order restraining the respondents from 
“making any: appointment to the post of Principal of Bijoy ‘Narayan 
Mahavidyalaya, Itachuna, Hooghly, for three weeks‘ from'to- day with 
liberty to‘ pray for extension of the interim order on this application 
with notice to the respondents.” 4 ' = 


The application for variation of the interim order which was: affirmed „on 
25. 1. 82 was filed on 18. 2. 82. 


2. Mr. Chatterjee, learned Counsel appearing in support of the 
application, has submitted before this Court that the interim ordér stood 
' vacated i in view of the provisions of Article 226(3) of the Constitution of 
India inasmuch as after the filing of the application on 18. 2. 82 the 
application was not ‘heard within two weeks as required under ‘the 
provisions of Article 226(3) of the Constitution’ and as such ‘the interim 
order died its natural-:death, or in @ther words; is ‘no longer in existence. 
It has been next submitted by Mr. Chatterjee that the list that has been 
' prepared after holding the interview of different candidates by the College - 
Service Commission, was not prepared on the basis of merits: and as such 
even if itis assumed without admitting that the name of the petitioner 


` 
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of the original writ petition, viz., Dr. Baidyanath Mukherjee though 
appears in Item No. | in the selection list, that does not entitle him to 
get any preference in the matter of appointment of Principal over all 
other candidates including respondent No. 10 who had also been selected 
by the College Service Commission for being considered for appointment 
in the post of Principal in Governmėnt-Sponsored-Colleges. It has been 
thirdly submitted that true that the petitioner of the writ petition had 
indicated in his application which he filed pursuant to the advertisement 
made by the College Service Commission for ‘empanelment of the 
candidates for appomtment of Principal in Government-Sponsored- 
Colleges, the petitioner expressly mentioned his option for being 
appointed as Principal in the “Bijoy Narayan Mahavidyalaya at Itachuna” 
or any other place nearer his permanent residence, but this does not 
enjoin that the authorities concerned are to give him appointment as 
Principal in the Bijoy Narayan Mahavidyalaya. It is a mere option thdt was 
‘asked for in the advertisement inviting applications made at the instance of 
the College Service Commission. Therefore, it has been submitted that the 
Petitioner’s claim for appointment in this particular college as Principal 
has got no legal basis nor the authorities concerned can be compelled to 
issue appointment letter in favour of the petitioner in this particular 
college. It has been submitted by Mr. Chatterjee that the balance of 
convenience and inconvenience is also in favour of vacating the interim 
order as it has been submitted with great perseverance by Mr. Chatterjee 
that the petitioner has been working as a Principal in Assansol College 
whereas respondent No. 10 is not working anywhere and this particular 
college at Itachuna is without a Principal even though the College Service 
Commission had asked the college at Itachund to- appoint respondent 
No. 10 as Principal and an appointment was made by the President of the 
Governing Body of the College on 13.8.81 but in view of the interim order 
made by ithis Court the President by his letter dated 13.8.81 intimated 
respondent No. 10 not to join service till the interim order is vacated or 
the matter is finally disposed of. It has been, therefure, urged by Mr. 
Chatterjee that the balance of convenience and inconvenience is in favour 
of vacating the interim order. Mr. Chatterjee went to the extent of urging 
before this Court that this high prerogative writ jurisdiction should not 
be made as “discriminate use” of and as such the interim order should 
be vacated. He further submitted that if any interim order is made it 
should be made in the form that the appointment be given but it will 
abide by the result of the Rule. Mr. Cliatterjee has also dealt at length 
by referring to the averments made in paragraph 5 of tbe writ petition 
where the petitioner has stated that he has come to know that the Service 
Commission after interviewing various candidates who appeared before 
Commission prepared a list and in order of merit'the name of the 
petitioner was placed in Item No. 1. Mr. Chatterjee submitted that the 


< 
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averments of this paragraph has been made as true to his knowledge. 
But nothing has been said from which this knowledge has been derived. 
In this circumstance this averment is not to. be taken into consideration. It 
is a mere case of suspicion, as such on a mere plea of suspicion this Court 
should not make any interim order. It has been further submitted . by 
Mr. Chatterjee that there is no representation before the College Service 
Commission by the prtitioner and the representation that has been made 
“to the Secretary, Education Department, Government of ‘West Bengal 
as well as to the Chief Minister to this matter by the petitioner does 
not amount to demand of justice which is an essential pre-requisite in 
coming to this Writ Court with a prayer for a Writ in the nature of 
Mandamus and. as such this essential pre-requisite having not been 
complied with, the writ application and for that the interim order should 
. not be allowed to continue at all and the same should be vacated 
immediately, if in case it is held that the interim order is continuing. 
Lastly, Mr. Chatterjee has submitted that the decision cited on behalf of 
the petitioner, viz., that even if it is assumed that interim order has lapsed 
as the application for variation of the intarim order was not heard within 
a period of two weeks from the date of filing the said application, 
there is no application before the Court for issuance of a fresh interim 
order and the only application before’ this Court is this application for 
vacating the interim order and as such the question of issuing .a fresh | 
interim order cannot and does not, under any circumstance, arise., . 


3. I am-really sorry to say atthe out-set that the scope and 
amplitude of writ jurisdiction and its applicability bave been well-settled 
by several pronouncements of this Court as well as of the Supreme Court. 
It is too late in the day to urge before this Court where this writ 
jurisdiction is to be exercised and to caution the Court that there should 
not be an indiscriminate use of this jurisdiction. It is the basic and 
cardinal principle of Article 226 of the Constitution which confers its 
extraordinary jurisdiction to prevent illegal interference, arbitrary action, 
and unreasonable orders affecting the rights of the parties ; does not 
matter whether the order is made by a quasi-judicial tribunal or by an 
administrative-authority, and it is well-settled by the latest decision. of the 
Supreme Court in the case of (1) Fertiliser Corporation, Kamagar Union v. 
Union of India, reported in AIR 1981 SC 344 that a. person whose 

` proprietory right or whose legal right has not been apparently affected 
. but when it is found that le is really aggrieved, such a person can come 
‘before this Court for redress of his grievances and it is within the 
_ jurisdiction of this Writ Court to afford appropriate’ relief if it is of 
opinion that the‘person has been aggrieved by an order of an adminis- ` 
trative authority. I do not want to deal with this matter any longer. 
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“4c * Now coming to the question’ whether, ‘this interim order has 

died its natural death or not in view of the “provisions of Article 226(3) 

of the - Constitution,” it is necessary to -state that because ‘of the: large 

number, of writ applications ‘interim orders * issued by ‘this Court for a 

limited period, even though the matter is appeating in the list for days 

. together, cannot be taken up for consideration. ‘It is‘also equally correct 
that the application for variation of interim order which has-been filed . 

some ‘time back, because of the business of the Court being overcrowded, 

cannot be taken up in time and that'is why undoubtedly in several Writ 

“Courts there was an indication given at the top of the list-that interim 

orders which were granted for a limited perind and matters which are due ` 

to appear or are appearing in the list, shall be taken to be continuing. 

Assuming for argument’s sake that the interim order has djed its natural 

death in view of the provisions “Of Article 226(3) ofthe Constitution, even 

then there i is no bar nor is this Court -bereft of jurisdiction in issuing a 

fresh“ interim’ order ‘if the Court finds that such an interim order is 

imperative ‘and is necessary in aid of doing or rendering justice for the 
redress which has been askéd for in’ ‘the writ application. Therefore the 

Division Bench decision that has been cited by Mr. Saktinath Mukherjee 

appearing on behalf of-the petitioner in (2) Bokaro and Ramgur Ltd. v. The 
State of Bihar, ‘reported in“ AIR ‘1965 -Cal .308 is also -binding on this 
Court, that this Court is not powerless if it’ appears to this Court just and - 

proper in aid of the final decision of the Rule to issue fresh interim order 

in the manner and ‘in accordance with the terms- which appear to this 
Court just and fair and which will promote justice instead of hampering 
| justice. Therefore, it is pea) to- poanier the broad and salient facts 

of this case. . 


25," ‘An advertisement was eia undotibtediy by the West Bengal 
College Service Commission inviting applications from candidates desirous 
‘of being empanielled for. vacancies ‘in the non-Government Colleges for 
appointment to posts of Principal.’ In its advertisement in Item No. 11 
it has been mentioned’ “preference of, area of. service” may ‘be stated in 
the application: : : The. petitioner - -pursuant to this : advertisement 
- undoubtedly made an application and ‘respondent : No. 10 and other 

candidates also applied for being -empanelled. . Interviews were taken by 
the. members of the College Service Commission who have been impleaded 
as respondent Nos. 3 to 7,in the writapplication. A panel was prepared 
wherein the name of the petitioner and undoubtedly the name of 

"` respondent No. 10 amongst others do find place. It has been stated an 
oath in paragraphs 8 and 9 of the writ application that. the petitioner gave 
the. preference-for area Of service to „Bijoy Narayan Mahavidyalaya or any 
other place nearer to his permanent tésidence i in the said application made 

: before: the SENG Commission. i has been further. stated in paragraph 9 
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of the said writ application that in the panel of selected” candidates for 
appointment as Principals in different Non-Government Colleges he has 
been placed at the top of the list. That has been prepared by the 
College Service Commission and according to the available information 
the petitioner was placed at the top of the list. It has been further 
stated on oath that unfortunately he was not being appointed to the post 
although persons placed below him were given appointments in different 
Colleges and the petitioner wrote a letter to the Secretary, Department of 
Education, requesting to exercise his good office so that justice may not 
be denied to him and his name be duly recommended as Principal of 
Bijoy Narayan Mahavidyalaya, Itachuna, according to his preference for 
the same. 


6. Now, the first question that requires to be decided is whether on 
these facts taken together including the representation that has been made 
by the petitioner which has been annexed as Annexure C to the writ 
petition, it can be said that there has not been a demand of justice, 1 am 
sorry that I am unable to hold in the circumstances that the petitioner has © 
not demanded justice and on this technical plea the petitioner’s writ 
application or for that the prayer for interim order has to be rejected in 
limine, even though there are merits in the contention raised in the writ 
application. In my opinion, all these facts together do clearly 
amount to demand of justice, and no reply being given the natural 
conclusion is that justice has been denied. Therefore, I am of opinion’ 
that the pre-requisite as to demand of justice has been in substance duly 
complied with. The next question that arises for consideration which 
is vital in this case is whether the standard that has been laid down in the 
aforesaid advertisement has been followed by the authorities concerned 
viz., the College Service Commission while sending the name of 
respondent No. 10 to Itachuna Bijoy Narayan Mahavidyalaya for favour 
of issuing appointment letter to him. It is well-known that acts done by 
the Selection Committee which is a public body must be done, even in the 
matter of giving employment, fairly, reasonably and totally devoid of any 
arbitrariness. The petitioner has stated on oath that his name stood 
first in the list of selection in order of merit. There is no whisper in the 
whole application for variation of the interim order sworn by respondent 
No. 10 either denying or in any way controverting this vital statement 
made in paragraph 9 of the writ application. Itis also very curious that - 
Mr. Pulak Ranjan Mondal, learned Advocate appearing on behalf of the 
members of the College Service Commisson who, it is admitted that the 
copy of the writ application was served on him as early as on 18.8.81, did 
not find time to deal with this material allegation which is very vital, nor 
has the time to ask his client to produce the relevant papers so that 
this Equity Court can see what is the real position. If this allegation is 
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not denied, then what does it come to? The statement of the petitioner 
‘that his name was appearing in the selection list prepared by the members 
of the Selection Committee in order of merit at the top remains 
uncontroverted. If that be the position, does equity, justice aud fair-play 
require that in the matter of public employment the statutory 
authority has to act in a manner which will not only be fair and 
reasonable but which will seem to be fair, reasonable and devoid of 
‘arbitrariness. I fail to understand how a person who has been selected 
in order of merit at the top of the list of selected candidates will be 
denied consideration of his case for appointment of Principal and others 
who are below him will be given preference. If this is not arbitrariness, 
if this is a sample of equity. I fail to understand what is discrimination, 
what is inequality. Article 14 of the Constitution and also Article 16 of 
the Constitution which embodies in Part III of the Constitution 
the fundamental rights of the citizens that there must be equality and fair 
treatment in the matter of employment in Government offices, it has been 
observed by the Supreme Court that arbitrariness and/or unreasonableness 
is the other name of inequality-which is contrary to the sprit embodied 
in Articles 14 and 16 of the Constitution. “Therefore, I am not inclined 
to accept the argument, that because the petitioner’s name stood in order 
of merit in the first position, his name should be passed over, should 
be overlooked and other candidates will be recommended for appointment 
by the College Service Commission. The College Service Commission is a 
statutory body. It has been formed, I think, with the purpose of fair 
and proper and not arbitrary selection of candidates for being appoint- 
ment as Principals and that is the sprit and sole object which played with 
the mind of the legislature while enacting the College Service Commission 
Act, 1978. Therefore, the refusal to consider the claim of the petitioner 
for appointment is undoubtedly an ‘act of arbitrariness, an act not 
justified by reason nor justified by the principle of equal treatment in the 
matter of public employment. Statutory body has been given powers to 
select candidates, but the power is to be exercised in a manner which is 
justifiable, which is reasonable, which is not tainted with unfairness, 
unreasonableness or arbitrariness. , It is necessary to consider another 
question which is inexplicably. connécted with this,is that in the 
advertisement there is a requirement viz., that candidates can give their 
option regarding area of service. This cannot be said to be a mere formal 
requirement. The petitioner who is also working as Principal of the 
Assansol college has given his option and according to the terms of the 
advertisements, I am constrained to hold, the authorities cannot 
according to their sweet-will and pleasure do away with this requirement 
which they had laid down in the advertisement aforesaid. Many a decision 
have been cited at the Bar by Mr. Mukherjee but Mr. Chatterjee, an 
eminent Counsel, has stated that these principles are well-known. I shall 
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simply repeat this ihat. an administrative authority or a public’ ‘authority 
. is bound to ‘comply with the standard’ which it, has laid down’ while | 


inviting applications for. employment to the public place. I”cannot but . ° 
guote a very lucid and tense observation made by ‘Mr. Justice Bhagwati - - 


in (3) Ramana Dayaram Shetty v.- The International Airport Authority, 
. reported in AIR 1979 SC 1628 at page 1635, paragraph 10 ‘It is in the 
following terms: — ` 


, a Tu Wa l v , g Tan 


“Tti iga well- settled rule of. administrative law that an axeoative RS 


~ authority: must ‘be `tigorously' held to -the . standards ‘by which: it 
professes its actions to be judged and it-must: scrupulously - observe 
_ - those standards ; ‘on pisin of invalidation ‘of an actin violatipa of 
them.” ey ee f eae ee SAR -7 
This a a TA biei made by. the. learned "Judge relying on an 
observation of Mr. Justice Frankfurter in the case of (4) Vitarelli v. 
‘Seaton, (1959) -359 U S 535. I-have also held’ in the case of (5) Barun | - 
Kumar Sinha v. State of West - Bengal, reported . in AIR 1982. Cal, 
19 after: considering | several pronouncements of the Supreme. ‘Court . 
| that ‘the “ sdtndard: that has been laid” down. by -the administrative 
authority in the matter of distribution. of contract is to; bẹ, observed ` 
otherwise its. action- will be invalid., It is pertinent to ` refer in this . 
connectidn’ with the decision: of a Division Bench ‘of this, ‘Court in 
(6) Strate of West Bengal v. Tapan Kumar. Sen; reported in 86 CWN 121. | 
In --this-case. it has pern pbastves pa Mr. Justice .M. M.: : Dutt in the | 
following terms :— oa ans 
S “Although the State Government: has the absolute’ right in the 
“matter -of appointment of “Munsifs,; it cannot act ‘arbitrarily or 
. capriciously without reasonable ground. ‘Article 234 cannot confer a 
right on the State Govérnment to pe in a manner, violative’ of 
' Articles 14 ‘and 16(1) of the Constitution.” E sr yee 
. Therefore, on a conspectus of RN daioi referred to hereinbefore, . : 
I am constrained to hold that the interim order that was made by this 
Court is ‘re-issueds, in similar terms till’ the - disposal of the Rule .and the 
application for -variation or vacation of the interim order i ds summarily . 
zS Torei < | a x Som giL WA ` 


7. “As the N is, urgent ‘because this Court i is ‘not unmindfui 
-~ of the. fact that it involves, the appointment. ofa Principal ‘of the College, 
I fix this, matter main Rule for hearing,on 18.8. 82. 


8. Mr. Chatterjee with his junior has also rel for aie ; 
No. 10. Mr. P- R. Mondal appearing for, a a ‘Nos. 3 to a Copy 
of the rule need not be served on them. 
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.9. Petitioner will put in ‘cost for service of the rule by special 
messenger ‘by Monday next: Office will take’expeditious steps' for-service 
‘of the rule by special messenger on ‘Tesponident Nos. 1, 2 and 8 as early as 
possible so that the rule may be ready as” regards service and can be 
taken up ‘for hearing on the date ‘fixed: The respondents may, if they so 
desire, file their affidavits within 10 days- after the date of service of the 

‘rule, ' 


| 10: Before adandan it is pertinent” to deal. with one submission of 
Mr. ‘Chatterjee, víz., that ab no fresh application for issuance of interim 
order has been made the Court is powerless even thoughit has jurisdiction 
to issue a fresh interim order. This- submission of Mr. Chatterjee I am 
unable to accept bevause_ the terms ‘of the interim order was that the 
interim order was granted fora limited period of three weeks with liberty 
“to pray for extension of the interim order on .this application with notice 
‘to the respondents. Therefore, the writ application contains the prayer 
for interim order. andon consideration of that this Court is within its 
jurisdiction-and competence to -pass fresh interim order. a A, ane 
submission is.not sustainable. . su 


- “As ‘prayed for, let A. 0. be filed by fe appearing “respondents by 
11.8.82. and A. R, by 17.8.82. 6 


N. C.S. |. 


[ CIVIL REVISIONAL. JURISDICTION ] 
`_ Before Mr. Justice- 4nil Kumar Sen and Mr. Justice 
í Bhabes Chandra Chakrabarti 
i Decision : _ June 1, 1982 


” Mrs. Qaiser Jahan , g Adas Petitioner 


v Versus Yeg 
i Mohammad Yawaob : tie °° peak ‘Opposite Party* 


Calcutta Thika Tenancy NGA and Regulation) Act (37 of 1981), 
Preamble, Secs..2, 3(4) & (8), 5, 19 and 21—Definitions of thika tenant and 
landlord—Land comprised in thika tenancies—Right, title and interests of 
landlords in such land to yest in the State—Because of statutory loss of title, 
landlord’s right to sue abates by virtue of sec. 5—Interpretation of sec. 19— 
‘Sec. 21 repeals ‘Calcutta Thika Tenaiicy Act, 1949—State to be added as 
party defendant in suit— Appropriate. issue is to be framed—Such issue to be 
decidéd‘as a preliminary issue in the presence of the pee ess the 
added party, the State, if it contests. - Le bg 


*Civil Order No, 984 of 1982. 


my ea oe 
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Reading section 19 of the Calcutta Thika Tenancy (Acquisition and 
Regulation) Act, 1981 in the background of the new definition clause ‘thika 
tenant’ and the provisions of section 5 of the said Act it does not appear 
that the intention of the legislature was to mean and include in the term all 
Proceedings in section 19, including a proceeding of the present nature, 
namely, a suit for eviction of a lessee on forfeiture of hislease. The 
vesting of the landlord’s or lessor’s interest under section 5 is independent of 
section 19, Section 19 on its terms, refers to proceedings of various nature 
but all based on the provisions of the Calcutta Thika Tenancy Act, 1949, 

_That Act having been repealed by section 21, the legislature intended and 
directed all proceedings under the said repealed Act to abate by virtue of 
the statutory mandate incorporated in section 19. Such being the position, 
it is not possible to accept the contention of the opposite party that a suit of 
the present nature would come within the mischief of section 19 and would 
abate accordingly. 


But such a conclusion would not solve the ‘problem under consideration 
because even if the suit does not abate under the provisions.of section 19, it 
‘may as well abate because of the provisions of section 5 of the said Act, if > 
it is ultimately found and held that the defendant is elther a thika tenant 
within the definition of the term as in the said Act or is a lessee holding land 
under any person either in perpetuity or under a registered lease for a period 
“of not less than 12 years. If it be held as such, then the landlord’s or 
lessor’s interest would vest in the State and because of the statutory loss of 
title, his right to sue would abate. Such being the position, the pertinent 
issue which arises for consideration in the instant.case is as to whether the 
defendant is either a thika tenant as defined in the Act or is a lessee holding 
land under any person in perpetuity or under a registered lease for a period 
of not less than twelve years. This issue could have been decided by the High 
Court on this revisional application on the contruction of the lease and on 
the materials on record but there is a technical difficulty in deciding the 
issue without bringing on record the State in whom the interest of the 
landlord or lessor vests, if at all, under the provisions of section 5 of 
the said Act. 


Ifin a suit, a question as to the applicability of ‘the provisions of 
section 5 of the 1981 Act is raised, then the Court should frame an 
appropriate issue in that regard after giving- the plaintiff an opportunity 
to add the State as a defendant in the suit and thereafter dispose of the 
disputed issue. The. said issue should be decided as a preliminary issue in 
the presence of the parties including the State, if it, chooses to contest. 


Rabindra Nath Mitra, Sailendra Bhusan Bakshi and < 
Subrata Nayak ne Jor Petitioner 
Md. Hafizur Rahaman. ` asses for Opposite way 


kd $ a oe 
eedi z i 
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erent 


' “San, J.: “The plaintiff i is the: petitioner before v us in this revisional 
application. The ‘application is Being ‘heard, on ‘notice to and, on'contest by | 
the ‘defendant. „Itis aot in dispure hat thë defendant’ was a lessee‘ et 
“the plaintiff whiere the leasehold | premises, ‘Was described as follows : = 


ee Ney cer RBD 

4 Ss THAT piece or paivel of land together with ‘the bouid 
a " wali-being Premises, No. .7; “Nawab: ‘Abdur’ Rahaman: Street in the town 
` f, Çaicütra in the: Schedule- hereunder’ morg fully described hereinafter: 
' Tefétred: to asthe’ demised premises: which term. shall include the said. 
“land and: bouiadary: wall in: the" "said Premises No. 7, Nawab Abdur. 
“Rahaman Street: (a) also ali” buildings ‘arid. structures « “which may 
si ‘hereafter be erected ' ‘thereon’ by’ the: lessee and. additions; ‘alterations: 
j ‘and" improvements ’ therein? or ‘théreto’ and ‘the fittings and fixture 
“I thereof-but excluding’ any ‘michines,- stocks, Plants, accessories, fans, 
air-condition plats.and’ contsivatices: ‘woodén and/or “steel partitions 
oot (whether | fixed tothe. earth or ‘the buildirigs.i in the said premises and 
_ expluding the special, installations : ‘and’ ‘fittings, worked. by electricity. or 

Bas on otherwise: get up by the lessee,” sat ~, $ eee : 


Ong of: thé iini in ‘the tine’ ‘provides as follows : ne 


hyp “Provided, however that áll; buch new gonstructions with fittings 
are ; and'fixture (save and- -except any, machines, tools, plants, accessories, 
+, fans, . aircondition. plants andi. contrivances, wooden and/or, steel’ 
. Partition, whether fixed to, the” ‘earth + “OT ithe, buildings and. the special 
installations and fittings worked by. electricity. or gas or otherwise and 
set up by lessee) shall be deemed to be the property of the lessor and 
“included | in the teim" “demised premises’ under these preponi 
‘Suck lease was for SI years: Por a a 43 nhs 4 


WK 2. The plaintiff instituted Title: “Suit ‘Now 1695 of 1975 of the 9th 
G Bench “of learnéd Judge, City Civil Court,’ Caleusta, out of which the 
i present. Tevisional application arises,” for.’ recovery’ ‘of possession of the 
k demised, prêmises' as aforesaid on the ground of forfeiture of the lease on 

preach’ of covenants: ‘incorporated therein and also: for Arrears of Tent. 


TE "Pending the'suits the’ Gigs Thiki Tenaney (Acquisition and 
Regulation), Act, 1981; (herginafter. referred. to as.the said Act), having 
43 come into. effect, ‘a "objection | was. raised è on: ` Belialf of the- defendant that 
' the suit, has. | abated, ‘under . the” provisions’ thereof. Referring - to. the 
l provision of, section 19. of, the, said Act the learned ‘Judge Seems‘ tò have 
|, taken: the view that thé; ‘plaintiff's, claim. for. recovery of possession on 
eviction of the defendant, stands abated “though not’ ‘the’ claim’ for recovery 
of arrears ‘of rent. “The, learned Judge, by the impugned order accordingly 
, recorded abatement of the suit in. ‘part and feeling ' aggrieved, the plaintiff 


“has, prsfeyred the: present revisional: application. a 


p ad Dana Ba, A 
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4. Mr. Mitra appearing in support of this revisional application has 
raised two points. In the first place it has been contended by Mr. Mitra 
that the suit being one for recovery of possession as against a lessee based 
on forfeiture of the lease, section 19 of the said Act can have no 
application. According to Mr. Mitra, the said provision contemplates a 
proceeding under the Calcutta Thika Tenancy Act, 1949 which alone 
abates on the statutory mandate incorporated in section 19 and not any 
and every proceeding including a suit for eviction of a lessee who was 
not a thika tenant in terms of the provision of, the Calcutta Thika Tenancy 
Act, 1949. The second point raised by Mr. Mitra is to the effect that, in 
any event, in the present case on the terms of the lease the defendant 
being a lessee in respect of the structures which, though built by him, 
vested in ownership with the lessor, a suit for eviction of such a lessee is 
not hit in any manner by any of the provisions of the said Act. 


5, Mr. Rahaman appearing on behalf of the defendant has contested 
both the points thus raised by Mr. Mitra. According to Mr. Rahaman, 
section 19 speaks of all proceedings and as such, it need not necessarily 
be limited to proceedings as under the Calcutta Thika Tenancy Act, 1949. 
It has been further contended ‘by Mr. Rahaman that the defendant being a 
thika tenant within the extended meaning of the term as on the definition 
clause in the said Act or at least he being a lessee in respect of a land 
held under a written lease for a period extending more than 12 years, the 
lessor’s interest vested in the State as such the lessor’s right to claim 
eviction stands abated because of such vesting. ' 


|| 


6. So far as the first point raised and controverted before us is 
concerned, we feel inclined to accept, the contention of Mr. Mitra. 
Section 19 of the said Act reads as follows :— 


“All proceedings including appeals and all proceedings in 
execution of orders passed in proceedings including appeals under the 
Calcutta Thika Tenancy Act, 1949, pending on the 19th day of July, . 
1978, for the ejectment of thika tenants and Bharatias shall stand 
abated with effect from the 19th day of July, "1978, as if such 
proceedings, appeals or execution proceedings had never been made. 


77,” Reading section 19 in the background of the new definition 
clause “thika tenant’ and the provision of section 5 is does not appear to 
us to be the intention of the legislature to mean and include in the term 
all proceedings in section 19, a proceeding of the present nature, namely, 
a suit for eviction of a lessee on forfeiture of the lease. In our view, 
the vesting of the landlord’s or lessor’s interest under section 5 is 
independent of section 19. Section 19 on its terms refers to prcceedings 
of various nature but all based on the provisions of the Calcutta Thika 
Tenancy Act, 1949. That Act being repealed by section 21, the legislature 


1982 (2) CLJ] Mrs. Qaiser Jahan v. Mohammad Yawoob 147 


intended, and directed all proceedings under the said repealed Act to 
abate by virtue of the statutory mandate incorporated in section 19. 
Such being the position, we are unable to, accept the contention of 
Mr. Rahaman that a suit of the present nature would come within the 
mischief of section 19 and would abate accordingly. 


8. But the above conclusion of ours, would not resolve the dispute, 
because even if the suit does not abate under the provision of section 19; 
it may as well abate because of the provision of section 5 if it is ultima- 
tely found and held that the defendant is either a thika tenant within 
the definition of the term as in the said Act or is a lessee holding 
land under any person either in. perpetuity or under a registered lease 
for a period of not less than 12 years. If itis be held as such, then the 
landlord’s or lessor’s interest vested in the State and because of the 
statutory loss of title, his right to sue would abate. Such being the 
position, the pertinent issue which arises for consideration in the 
present case, is as to whether the defendant is either a thika tenant 
as.defined by the said Act or. is a lessee holding land under any 
person in perpetuity or under a registered lease for a period of 
not less than 12 years. On this point there has been a serious dispute 
raised before us. According to Mr. Mitra, on the terms of the 
lease the lessee, is not. a lessee in respect of the land but heis a 
lessee in respect of the demised premises which includes the structures 
‘though raised by the lessee. Because of that, according to Mr. Mitra, 
the’ lessee .can claim neither to be a thika tenant nor to be a lessee 
holding land, under any person | in perpetuity or under a registered lease 
for a period of not. less than 12 years. This issue has not been 
decided appropriately by the learned Judge in the Court below. So that 
asit may, but for a technical difficulty we would have gone on to 
‘decide this’ issue on the construction ‘of the lease itself and on other 
materials on record, but we find a-technica] difficulty ‘in deciding the 
“issue ` without ‘bringing on ‘record, ' the State in whom the interest of 
the landlord or the lessor vests, a at “all under the provisions of 
section > i a 


9, Such ‘being the position, we set ‘aside the impugned ‘order 
and temand the , suit back ‘to the’ learned ‘trial Judge to raise an 
appropriate issue in this regard after an opportunity is given to the 
plaintiff to add the State of West Bengal asa party defendant in whose 
presence this ‘disputed issue should be decided. In order to enable the 
plaintiff to add the State of West Bengal as a’ party defendant after 
service of the: necessary -notice under section 80 of the Code.of Civil 
Procedure-we direct stay of further proceedings of ‘the suit for a period 
of 4 (four) months from date. As and when the State of West Bengal is 
made a party and the summons of.the suit is served upon the State, the 
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learned ‘Judge . would proceed to: decide the issue: referred to herein- 
‘before as preliminary issue in ‘the presence’ of the. parties, memdine the 
State,. if it chooses, ‘to contest. ` i p a 


The revisional application. is disposed: of accordingly, ee 


3 : Chakrabarti, J..: I agree. A syp OM 


SEN. RR. z < nof 
~= [CIVIL APPELLATE JURISDICTION ] 
_ Before 4 Mr. Justice Murart Mohan Dut and Mr. Justice: 
Monoj Kumar -Mukherjee -, © > ae 


i 


Decision’: May 14, 1982 ke Gees 
"West Bengal Board of Secondary Eddeation & ‘Ors. ore Appellants 
a | h T Versus . 3 s 
| “Basa Rani’ Ghosh & Ors. >, inna a> g A “sso Respondents" 


! West Bengal , Secondary Education Act (5 of 1963)—Amendment Act 


of 1979—Secs. 19A(3)(g) and” 21(2)(c)—Revisėd” History Syllabus for 


Class, | Vill—Whether violative’ ‘of provisions of Act as amended ?" Old 
regulations followed in ‘making Syllabus for History—Old regulations 
whether inconsistent with provisions: of sections, 27(2)(e) ‘and 19A(3)(e) ‘of 


ppt 


| Sec. 25 0f the Bengal General “Games Act applies g 


n 


Strictly speaking; the legal rights of the writ petitioners have not ee | 


: infringed’ by the impugned History Syllabus.. “But that is not the proper test’ 


for -determining, the question of, maintainability of: the. writ petition at their | 
instance. As the.writ petitioners are, very much interested in the. education 


’. of students: prosecuting their studies in Class VIII, they have locus, standi Yo 


seek relief from the Writ ‘Court. ' When the interests of a community, is 
prejudicially' affected. by an, action of the Government or: of a statutory . 


| authority, any, member, of the community may complain against such action 


by, presentation: of a writ petition. “It may be that such a writ petitioner — 


., may not be personally, affected or his personal rights may not be infringed, 


But that is no. ground for not entertaining, his writ petition. 
wi As. there: ‘cannot. be. any. estoppel against statute, the Dadan 


"Association. can challenge the -dmpugned syllabus although the - said 


‘Association had taken part in. the peneralion of -the said syllabus thous 


its: representatives. hae St 4 as toes 


Š * First Miscellaneous Appeal: Tender Nos? 812 and 955 of 1982." an 
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_ The impugned History Syllabus Jor Class VIII which was prepared by 
the Board’ of ‘Secondary Education is violative of the: provisions of 
section I9A(g), read with section 27(2)(c). In other words, in the matter 
f of Preparation of the said History Syllabus, the Board.had not followed the 
mandatory Provisions of. the West Bengal Board of Secondary Education 
' Act, 1963, as amended by the’ Amendment Act of 1979. 


., For preparation of History Syllabus ‘for. Class VIII the old 
regulations cannot now be followed. Under the amended section 27( 2)(c), 
the Board has to make regulations, inter alia, relating the matters under 
-clause (g) of “sub-section 194+ which imposes a duty on'the Executive 
. Committee. of. the Board to make bye-laws, after consideration of the 
recommendations, if any, ‘of. the Syllabus'Committee, etc. ‘That being the 
position, ithe syllabus. has to be prepared by the .Executive Committee and 
` not by-the Board and that too in accordance with the bye-laws. ‘Hence, the 
old; regulations are inconsistent with the provisions of sections 27(2)(c) 
and 19A(3)(g) of the Act as amended by the said Amendment Act of 1979. 


| Section 25 of ‘the Bengal General Clauses Act is not applicable in the 
` circumstances of the present ‘case inasmuch as the old regulations framed 
under “the unamended provisions’ of section 27(2)(c) did not continue to be 
in force. i SEN a? 
Cases referred to — RAAT 
(1) Maneka Gandhi v.- Union of India, AIR 1978 SC 597 
(2). Akhil Bharatia Soshit Karmachari Sangha ò. Union of India, AIR 
- 1981 SC 298 ' kh ' Ai 
> ' (3) ‘State of Madhya Pradesh v. Ram Raghubir Prosad Agarwalla 
PTI | & Ors., AIR 1979 SC 888° ih 
‘Somnath Chatterjee, Suprokash Banerjee, ` a 
“Arun Prokäsh Sirear, Mrs. Mitali Chakraborty, 
_ Malay Kumar Basu and A. N. Banerjee ' ara for Appellants 
S. K. Acharya (Advocate General), co. 


pide s 


Arun Prokash Chatterjee (Senior Standing Council) 


ne it 


ne „and Santi Das «5 i weve for the State 
Ajit Kumar Panja, Nirmal Kumar Manna and 
“SN, Garai ` ` l -aa for Respondents 


- 4, The judgment of the Court was as follows :— 
' sı Dutt, J.: This appeal has been preferred by the West Bengal Board 
. of Secondary Education, its President and Secretary against the judgment 
of,a earned single Judge of ‘this Court. ‘By the said judgment, the 
` learned Judge.made absolute:the Rule Nisi-issued on the application of the 
respondent Nos: 1;2 and'3 under Afticle’ 226 of the Constitution of 
India. 
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; 2. The respondent Nos. I and 3 are the guardians of two students 
of Class VIII and the respondent No. 2 is the West Bengal Headmasters’ 
Association. In the writ petition, the said respondents who were the writ 
petitioners, challenged the validity of the revised History Syllabus for Class 
VIII prescribed by the West Bengal Board of Secondary Education. The 
case of the writ petitioners is that in the State of West Bengal, there are 
two types of Schools, namely, one under the Central Board of Education, 
New Delhi, and the other under the West Bengal Board of Secondary 
Education. The syllabi of the two groups of Schools are different, but 
both of them are,in conformity with the syllabus as framed by the 
National Council of Educational Research and Training, hereinafter ' 
referred to as NCERT, an autonomous body under the Ministry of 
Education, Government of India, New Delhi. The complaint of the writ 
petitioners, in short, is that there has been serious departure-in' the revised 
history syllabus for Class VIII ‘from the syllabus that was in force . 
immediately before the revised syllabus. In the revised syllabus, there is no 
specific mention of any Indian leader—social, religious, literary, scientific 
or political whereas names of Marx, Engels, Mao, Sun Yat-sen, Chiang, 
eleven leaders of intellectual renaissance, three leaders of renaissance in 
Arts, six leaders of renaissance in Science, ten navigators of Europe .and 
three leaders of reformation movement in Europe have been specifically 
mentioned in the syllabus. The main grievance of the writ petitioners is 
that different phases of freedom movement in India have been covered by 
only 10 pages out of 135 pages, whereas Bolshevik revolution has occupied | 
5 pages, Chinese revolution 5 pages and revolution in South East: Asia 
3 pages. It is alleged that the students who will pass from the Board 
under the revised syllabus, particularly in History, may be lost in track in 
central educational system and may develop separate outlook affecting 
national integration and national solidarity. It is contended by them that 
the revised history syllabus for Class VIII has not been framed in 
accordance with the provisions of section 27(2)(c) of the West Bengal 
Board of Secondary Education Act, 1963, as amended by the West Bengal 
Secondary Education Amendment Act, 1979 read with the provision of 

- clause (g) of sub-section (3) of section 19A incorporated in the Act by the 
said Amendment Act. The further challenge to the validity of the revised 
history syllabus is that it is ultra vires Article 19(1)(a) read with 
Article 51A(b) of the Constitution of India. 


3. The Rule Nisi was opposed by the appellants and: also by the 
State of West Bengal. An application was: filed by the. West Bengal 
Publishers’ Association for being added asa party respondent: in the 
_ writ petition. It appears from the record that the said application was 
not disposed of by the learned Judge. The West Bengal Publishers’ 


Association has also filed an appeal against the judgment of the karned 
Judge. 
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,4. Inthe affidavit-in-opposition of the appellants, which has been 
affirmed.on February 13, 1982 by Sri Nirmal Sinha, Secretary of the West 
Bengal Board of Secondary Education, it has been averred that the 
writ petitioners, who are the respondent Nos. 1 to 3 in this appeal, 
have no locus standi to maintain an application under Article 226 of the 
Constitution. The case of the appellants is that in order to bring about 
a national consensus in the field of education through an academic 
advisory organization, the Ministry of Education and Social Welfare 
set up a body called NCERT on September 1, 1961 under the Societies 
Registration Act, 1960. The NCERT is wholly’ financed by the Govern- 
ment of India, one of its main objects being to assist and advise the 
Ministry of Education and Social Welfare i in the implementation of its 
policies and major programmes in the field of education, particularly 
school education. The NCERT drew up curriculum for the tenure 
schools and prepared syllabi for Classes VI to VIII and Classes IX to X 
based on national consensus. The new syllabi were drawn up by high 
level editorial boards in different school subjects consisting of educa- 
tionists of repute from different parts of the country and it was hoped 
that the new syllabi would serve as an effective instrument for initiating 
the desired educational changes. 


'5. The Board, in order to keep pace with the changing pattern of 
Secondary Education, particularly to acquaint. the students with the 
-history of mankind appointed: an expert Committee and a Syllabus 
_Advisory Committee to draw up a new syllabus for Class VIII keeping 
in view the particular guidelines of the NCERT. The expert Committee 
eonsisted of 4 educationists/historians of repute for the purpose of 
drawing up a new syllabus in history for Classes VI to X including Class 
VIII. The draft syllabus was scrutinised by the Syllabus Advisory 
Committee consisting of the said four educationists and 2 representatives 
of vach of the 9 Secondary Teachers’ Organizations including the repre- 
sentatives of the West Bengal Headmasters’ Association. One of the two 
representatives of the-West Bengal Headmasters’: Association, Sri Bibhas 
Chandra Mitra, ‘is a co-author of the history text-book: for Class VIII 
written according to the new syllabus. The new syllabus was adopted 
and-approved by the Board and a Circular dated July 29, 1981 was issued 
in that regard. 


' 6.. The further case of the appellants as nr to be made out in 
the sffidavit-in-opposition is that as regards the names of Marx, Engels, 
Mao, Sun-Yat-sen, Chiang and other luminaries, it was thought neces- 
sary to indicate the said names in the syllabus in connection with the 
study of other countries to show how important historical personalities 
have shaped the destinies of nations to which they belonged, just as our 
national leaders moulded our destinies. It has been stated that the 
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history of Indian Freedom Movement will be studied in details in Classes 
IX and X. The syllabus was drawn up and notified by the Board on 
April 30 and July 29, 1981, to all concerned after a prior ' intimation ' 
about the introduction of the new syllabus in history for Class VIIL . 
The text-books on history prepared by different authors ‘in accordance 
with the new syllabus have been submitted and the same have been 
distributed for sale. Most of the students of Class VIII have already 
purchased: such text-books. It is conteded that the writ petition is not 
maintainable-at the instance of rhe West Bengal Headmasters’ Associa- 
tion which has pecvelpated in the preparation of the n new syllabus. l 


7. The learned Judge, ater considering the facts and-circumstances 
of the case has come to the finding that the new history syllabus for Class 
VIII is illegal inasmuch as it has not been prepared in accordance with the 
provisions of section 27(2)(c) read with the provisions of section 19A(3)(g) 
of the’ West Bengal Board of Secondary Education Act, 1963 ‘as 
amended by the said Amendment Act of 1979. In considering the ques- 
tion as to whether the revised syllabus is also violauve of Article '19(1)(a) 
of the Constitution of India, the learned Judge has taken notice of the 
report of the Kothari Commission published by NCERT in 1966:'° The 
learned Judge has proceeded on the basis that according to the said feport , 
there is a drop-out of 40% of students every year at the end of, Class 
VIII. The learned Judge is of the view that these 40% of, students -would 
be. deprived of any knowledge about the history of, India, particularly,, 
the freedom movement and the national. leaders connected: therewith. 
Reliance has'been. placed by: the learned Judge on the decision of . the: 
Supreme.Court in (1) Maneka Gandhi v. Union of India &, Anr., AIR 
1978 SC 597. In that case it has been observed by Bhagawati, J.: that 
even if a right is not specifically mentioned in Article 19(1) it may still -be 
a fundamental right covered by some clauses in that Article, if it is an, 
integral part of the named fundamental right or partakes of the same 
basic nature and character of that fundamental right. Relying on the 
said observation, the learned Judge has taken the view that Article, ' 
19(1)(a) ıncludes ‘within its reach the right of freedom of thought which, 
in his opinion, is an integral part of the aforesaid right and partakes of 
the same basic nature and character. It has been observed by the learned 
Judge that in a democratic State as that of ours, it is necessary that. the 
pupils who would be the future citizens, should be imparted education 
in such a manner that they become well-conversant) with the social, poli- 
tical and religious movements and ‘developments in India, its freedom 
struggle, and its national leaders. In other words,, the syllabus should. be 
so devised that the pupils of ‘Class VHI should be well-acquainted with 
the history of India, its freedom movement and its national leaders, “who 
were responsible for: bringing in, social ` and. political changes. in the 


1982 (2) CLJ] W. B. B. S. E. v. Basana Rani Ghosh 153 
EARE E A Fes 4 NG Saal Ya 
country which, ultimately, led to the achievement of the freedom of India. 
‘In that view of the matter, it has been held bythe, learned. Judge that 
the new..syllabus iš violative of Article 19(1)(a) of the Constitution. -He 
has, however, overruled the contention of the: writ petitioners that the 
new syllabus i is also. violative -of Article 51A(b) which provides that it 
. shall: be the duty of every citizen of India to, cherish and follow noble 
ideas- which inspired our national struggle for, freedom... In view of his 
finding, that the. revised. history. syllabus is. ‘illegal as it has not been 
prepared i in accordance with the provisions of.the West, Bengal Board of 
Secondary Education. Act, 1963 as amended by the said, Amendment | ‘Act 
_of. 1979, and that the same is also violative of Article 19(1 Ma) of the Coni- 
titution, the, learned Judge has made the Rule Nisi absolute. A Writ | in 
-the nature. of Mandamus has been directed to be issued commanding the 
appellants to forbear, from giving any effect to the impugned syllabus. 
A Writ in the nature of, Certiorari, _ quashing the impugned syllabus has 
, also been directed to be issued. Hence, this appeal by the West Bengal 
r Board of Secondary Education, its President and Secretary. 


` 8. At the outset, “Mr. Somnath Chatterjee, learned Counsel 
appearing on Behalf of the appellants challenges the Jocus stahdi of the 
writ. petitioners to maintain ‘the writ petition. It is submitted by him 
that the writ petitioners have'no legal right to challenge the validity of 
the revised history syllabus for Class VIII. It: has’ been already pointed 

' out that the, writ petitioners consist of two guardians of students reading 
“ in“Class VIII and the West Bengal “Headmasters’ Association. It is true 
thatino legal right.of the writ petitioners has-been infringed or sought 
to be infringed by the impugned revised. history syllabus. But that will 
- nòt'be the proper test for considering the maintainability of the writ 
petition. at their.instance.- The writ petitioners are, admittedly, interested 

' in the education of childran. . According to them, if the revised history 
*- syllabus for Class VIII is allowed to be taught, it will affect the education 
j “ofthe students of Class VIII so far as the subject of history is concerned. 
As:they are interested in the education of the boys and girls reading in 
Class*WIL, we are.of: the view ‘that they; have locus standi to seek 
- interference of this Court by a writ petition. When the interest of a 
community is affected by any action of the Government or. a statutory 

- authority, any.member of the community may complain against that action 
by the presentation .of-a writ petition in this.Court. It may be that 
such a member may not be personally affected or his’ personal right is 
not infringed. ‘But that will be no ground to throw away the writ petition. 
It has been observed by the Supreme Court in (2) Akhil Bharatiya Soshit 

af Karmachari Sangha v. ‘Union of India & Ors., AIR 1981 SC 298 that our 
current: processual - jurisprudence is broad-based and people-oriented, 
and ‘envisions ‘access to justice through ‘class actions, ‘public interest 
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nigani ni; ~and < ‘representative EEA We: are;.therefore, unable to 
“accept the contention of the appellants regarding. the Jocus' standi-of the 
writ’ - petitioners: to maintain an application ‘under Article» 226 of. the 
Constitition against: ‘the: ‘impugned: history: syllabus. - od 


‘9. “The, next contention made on behalf of the ngelune is that in 
‘any ‘event the West Bengal Headmasters’ Association having sent’ their 
i .representatives o on'the Syllabirs Committee and: having taken part in laying 
down’ ‘the history syllabus for Class VII without any demure,’ the: “said 
“Association i is estopped from challenging the propriety or the ‘validity. ‘of 
“the ‘revised history syllabus. Even assuming “that the West ‘Bengal 
" Heddinasters’ Association is so “estopped as ee on' behalf: of the 
“appellants, yet the” ‘Writ. petition will not be. defeate inasmuch ‘as besides 
“the “said Association” there are” two other writ petitioners.. ‘Moreover,. 
‘the challenge of the: writ’ petitioners: ‘to the legality of the revised history 
"syllabus is that jt has infringed ‘the fundamental ' right “of citizens 
guaranteed under Article 19(1)(a) of the Constitution and that it is also 
:violatiye of some provisions of, the West Bengal Secondary Education 
„Act, 1963 as amended by the said Amendment Act, 1979. It is nowa 
- well-settled. principle of law ‘that. there cannot. be. any “estoppel against 
- statutes. Considered from that point of view, we do not ‘find any ‘merit 
1 in the contention of. the appellants based on the ground of estoppel. 


SM > 40. Now, we may deal with the question whether the revised history 


; syllabus has been- framed in accordance with the provisions of the West 
‘ Bengal’ Secondary Education Act; 1963, as. amended by’ the:Amendment 
Act-of 1979. It has‘ been urged‘on -behalf of the writ petitioners, that 
* in prepairing the’. ‘mpugned syllabus, the appellants have not followed , 
` the' procedure laid down in clause (g) of sub-section.(3) of ‘section 19A 
- ‘fead with clause (c) of sub-section’ (2)-of section 27 of the Act.. Clause (g) 
-of sub-section (3) of section 19A provides that it shall be the ‘duty of, the 
' Execitive Committee to provide’ by bye-laws after. considering the 
recommendation, if any, of the Syllabus: Committee, the syllabus, , the 
` courses of studies‘to be followed ‘and books to. be: studied in recognised 
< Tnstitutions and for examinations instituted’ by the Board in „accordance 
“with such regulations as may be. made by the Board. Clause (c) of 
section 27(2) casts-@ duty upon the Board to make regulations in respect 
‘of matters referred--to in..clauses (c), (d), (e) and (g). of sub-section (3) 
of-'section: 19A.'.: Sub-section (4) of section .27, inter alia, provides 
` that: no regulation'" shall be valid unless it is approved by the 
‘State Governmént, and the State Government may; in, eccording 
“such approval, “make. such additions, alterations and’ modifications 
“therein as it ‘thinks: fit. Thus, it- appears that the Board has to 
‘make the .regulations; infer alia; in. respect of matters referred to in 
clause (g) of sub-section (3) of section 19A, After the regulations are 
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“made by the Board the same will ‘have to be oot by the State 
Government.. So long as the` regulations are not_ approved by the State 
Government, no steps can be taken by thé Board. After,.the approval of, 
the-regulations by the State Government, the Board has to frame bye-laws, 
prepare syllabus, lay down the courses of studies, to be followed, books 
to be-studied in recognized’ Institutions and for holding examinations in 
accordanse with the approved regulations. Section 19A has been intro- 
duced in i Act by the Amendment Act of 1979 and the provision of 
section 27 has also been amended bý the said Amendment Act. It is not 
disputed that after the amendment of the parent “Act, “no régulations 
have been framed by the Board, _ Dor any bye-laws have been prepared. 
But the Board proceeded to set up a. Syllabus Advisory Committee ‘which 
prescribed the syllabus on history for Class ` viil. There can, ‘therefore, 
be no doubt that the history syllabus for: Class VIII which has been 
prepared by. the Board is violative. of thie” ‘provision’ of clause (g) 7 
section 19A read with the provision of © clause (c) of ‘section 27(2). ` 
other words, in preparing the history syllabus for Class VIII, the ka 
has not followed the mandatory provisions of Jaw as contained in the 
West Bengal Board of: Secondary Education Act, 1963, as amended by 
the said Amendment Act‘of 1979. The impugned -history syllabus is, 
therefore, illegal: inasmuch as it has‘ been made without, following the 
legal‘procedure. Such a syllabus cannot be prescribed and the educational 
institutions cannot be directed.to follow the syllabus. 


11. It is, however, brought to our notice that several books have 
been ‘written by 171 - authors ‘in: accordance with the revised history 
syllabus. It is submitted by Mr. Malay Kumar Basu, learned Counsel 
appearing on behalf of thé ‘West. Bengal Publishers’ Association, that if 
the syllabus. is struck down; the publishers would :suffer great hardship. 
Mr. Chatterjee has also brought to’ our notice that some schools have 
prescribed books written in accordance with the revised history syllabus, 
and that, as a -matter of fact, such books are-being taught. We are also 
told that: in some ‘schools books. written: in: accordance with the old 
syllabus have been prescribed and are being taught. In this situation, it 
has been submitted on. behalf of the-appellants that the Board will take 
steps’ to - régularise the matter“and -legalise the . history syllabus for 
Class VIII in accordance with the‘provisions of the Act, as amended. It 
is, however, submitted on behalf of. the appellants that so long as that 
is not done, the’ books written in accordance with the impugned revised 
syllabus should be allowed to be taught by different schools under the 
Board. In this connection, Mr. Chatterjee has placed reliance on the 
said -decision of the ‘Supreme. Court in (3) State of Madhya Pradesh v. 
Ram Ragubir Prasad Agarwal & Ors., AIR 1979 SC 888. In that case, the 
syllabus for “Rapid Reading” .was, published on June 30, 1978, while 
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thë:“tërt-books: ‘were sredetibed | in easier 1977- in vision. o£- ies 
| provisions’ of séctions 3, and:4 of -the Madhya’ Pradesh Act 13 of 1973.. 
It Was ditécted by: the ‘Supreme Court that the State ‘Government should. 


aa take a fresh decision under -sections’4 and 5 of the said Act... ‘ Thereafter; `` 


Krishna’ Iyer, J: who: “delivered the ie of the. Court; ‘observed as, 


follows :— ie Oa, oF a Let Gath eae AS aoe Ae 
Maat H far stg ue 
-ry ety These directions ‘take care of ‘the future.” “But Ghat’ ‘about: the 


a current ‘academic year? To change. horses mid-stréam ` may” be 
© disastrous.. 1 Throughout the better part’ of the. year’ ‘except’ ' for, 
ani a month, Government text-books Have. been in. use. ‘The | 

a examinations , are. ‘impending. To harass the young “alumni by: putting 

nak them through fresh books of, the respondent (though in circulation’ 
| last, year) is an avoidable ‘infliction. - Therefore, for the. nonce, 

oe e Government, books for Rapid, Reading’ will, ‘continue in this year’s . 
_ glasses,. We direct so.” ` 


a pi “Relying on the shoes “Gagah of Krishaa iene J.. it is 
- Sntended that as the books have already been“ published in: accordance . 
with ‘the, syllabus’ and, as some schools have ‘prescribed . such books, the 
new syllabus should not be disturbéd.’.In‘other:words,..the . books .which 
have been written in‘accordance with new syllabus. should be/.allowed «to! 


be taught and, in the mean’ time, the Board-will remove the irregularities, : 


if any, by complying With the proceedure prescribed by w: 


vot 13: -Tt has been already: noticed that the: GAN syllabus has been 
ee without. conforming to the: provisions of the Act as amended 
by the Amendment ‘Act of 1979. .In the case before, the Supreme Court, 
there was only’ “one'violation, that is to say, the.book on ‘Rapid Reading?” 
“was: published before ‘the publication of the syllabus..;. The said, book was : 


followed i in different schools'and, in.view of the. fact that the examination Poe 


; _was to take Place after one month;..the Supreme Court did not ‘interfere 
“for that year. ‘In ‘the instant cases! however, the: provisions. of the. Act as 
ameided have not ‘at all been-,complied:-with. -Mr.. Chatterjee, submits 
that i in! pteparing the. ‘syllabus, ‘the:.old. regulations. have been followed ee 
and that, in‘ view of section 25 of the Bengal. General Clauses Act, it was 
“ permissible to dotso. ‘In: our.-opinion,.the-old regulations cannot: be 
followed:- -Under: the: old.: regulations; sit was. the Board, that was to 

- prescribe,- modify or'revise'the syllabus after .considering :the recomen- 

dati6nsiof the Syllabus Committee. _Under.the amended’ section, 27(2)(c), l 

_ the #Boárd “has |. to, make , -regulations, - inter, alia; in; respect 


of matters: “ngider clause: (g)-of sub-section (3) of. section..19A ‘which | > 


casts a duty on: the ` Exècitive^Committee, of the Board to provide 
. bye-laws, after tonsidering tne .recommendations,. if any, of the Syllabus 
Committee, the sylaous etc. so, the oes has to. be prepared by the 
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Executive Committee ‘and not by: the ‘Board and “that too in accordance 
with be-laws. Thus the old regulations , are inconsistent with the 
provisions of sections 27(2)\(c) and 19A(3)(g) of the Act, as amended ` 
by the said Amendment Act of 1979., In” our opinion,- therefore, 
section 25 of the Bengal General Clauses Act is inapplicable and..the old 
regulations, made under the unamended provision of section 27(2)(c) 
did not continue to be i in force. 


14. At the- same.time, we, find that some schools have prescribed 
books on history written in accordance with the revised syllabus and some 
schools are following books „written , under ‘the ‘old syllabus. After 
considering. these facts and, in view ‘of the decision of the Supreme Court 
in ‘State of ‘Madhya Pradesh v. Ram Ragubir ‘Agarwal (supra), wo- modify 
the judgment of the learned Judge and direct that so long’ as the history 
syllabus for Class VIU is not'prepared in accordance. with the: -provisions 
of the West Bengal Board of Secondary, Education Act, 1963, ,as amended , 
by the said Amendment Act of 1979, the Board shall not prescribe or, 
insist on the teaching of books written on the basis of the -impugned - 
revised syllabus for Class VIII. We direct that the Board shall prepare 
the history syllabus for Class VI in accordance’ with “the: provisions of 
the Act by October, 1982. It is further directed that the’ schools which' 
have: prescribed the bocks on history for Class VIII written in accordance 
with the impugned revised syllabus will be entitied to teach such books 
for this year. Similarly, the schools which are teaching ‘books on history 
for. Class VIII written ony the basis of, the ols syllabus will be ‘entitled. to 
teach, the same, for this year; bmw gute s 


“415. . In: view of our. finding. that. the devised: history silabus is 
ilegal: ‘inasmuch’ as it has.been made without following the legal procedure. 
and in view of our direction to the Board for the preparation of the 
history syllabus for Class VIII in accordance with the provisions of the 
West Bengal. Board of Secondary Education Act, 1963: by October; 1982, 
we do not think that we are called upon’ to embark upon ‘the question as 
to whether the impugned syllabus | offends ‘against the provisions of 
Article 19(1)(a), of the Constitution. ‘The question as’ to constitutional 
validity of the syllabus will arise, only when the syllabus has been prepared 
in accordance with the procedure. ‘prescribed by, the Act. Ta the circum- 
stances, we keep the question open. : 
< ~ 16. It may,be recorded. that Mr. Arun Prokash Chatterjee, “learned 


Senior Standing Counsel, appearing on behalf of the State of West Bengal 
has. adopted the arguments of Mr. Soninath Chatteriee, learned’ Counsel 


for the: appellants." 
17. The appeal is disposed of as as above. There will, however, be 
no order for costs. 
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f The appeal which has been filed by the’ West Bengal Publishers’ 
Association i is also disposed of by this “judgment khak any opune for 
costs. AA laja 


.». sMukherjee, J.: I agree. a , 


[ CONSTITUTIONAL 'WRIT JURISDICTION YF’ 
Before Mr. Justice Ganendra Narayan‘Ray*: ° we 
| Decision : July 9, 1982 | Me oy 


win re: .M/s: Printers’ Emporium & Anr. ‘a Bene Petitioners” 
“Industrial Disputes Act (14 of 1947), ‘Sec. 11A— Powers of Labour 
Courts, Tribunals etc. to give appropriate -relief in case of, discharge or 
dismissal of workmen—Powers of adjudicatory authorities -to interfere ‘with 
disciplinary action of dismissal of, employee as in. instant case— Whether 
Tribunal was jasad in making, the-impugned award 2. x ET 


“After. the. MEN of ‘the Industrial Disputes Act' in: 1977 
incorporating section 11A, the. Tribustal. has not ‘only | the power ‘and 
jurisdiction to reappreciate the evidences. for the purpose ‘of making a 
finding of its own.as to whether or not a proper 7 enguiry had been held by 
the management . against the concerned employee’ and whether or not the 
charges levelled against such employee had been proved but the Tribunal 
has also a duty under section 11A ‘of the Industrial’ Disputes Act to consider 
as to whether or not the impugned punishment’ was Just and proper in the 
facts and circumstances ‘of the’ case and whether or nol for, the ends of 
` justice it is desirable to inflict a lesser” panang on the concerned 


A 


employee. > is r 


‘It will be an Gorit . proposition to contend that excepting on the 
ground of victimisation of the employee in the pursuit of unfair labour 
practice or absence of materials warranting a finding of ‘guilt against: the 
concerned employee the Tribunal and]or the Labour Court’ exercising powers 
under section 11A of the Industrial . Disputes Act will bea silent spectator 
having no authority, or jurisdiction to interfere with the decision taken by 
the management or discretion exercised by it against | its employee. 


Cases referred to :— 
iC 1 1) M Is- The Benaras Electric Light and Power Co. Ltd. v. The Labour 
Dy Court HI, Lucknow & Ors., _AIR 1972 8C 2182 
(2) Mljs. Ludhlow Jute Co. Lid. v. Nanda Kamar Singh & Ors., 
1982 (44) FLR 202 
*Inre: Printers’ Emporium & Anr: 
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1982 2) cu] ei re: Mis. Printers Emporium - J199 
m4 43). Workmen ao Messrs Firestone. PM & Rubber Co. of India (P). Ltd. 
. © veThe Managemens & Ors., 1973 Lab Ic 851 > 

- Rudrendra:Mokan Chatterjee - PET is for Petitioners 


Partha Sarathi Sengupta.: : ie SR a, for Respondents 
ae The judgment of the Court’ was as follows : :— 
7 This writ petition is heard asa contested application and is moved 
with notice to, the respondents and Mr. Sen Gupta has appeared for the 
| respondent No. ‘4. This. petition is directed against an Award dated 
May 28, 1981 passed by, the learned Judge, Second Labour Court, West 
_ Bengal, in Reference, Case No. 1665—IR/IR/I3L- -31/77 dated June 12, 
1981... I¢ . appears that the respondent No. 4 „was an employee of the 
petitioner. No. 1, firm , and a charge-sheet , was framed against the said 
employee on Oth December, 1975 to the. following, effect : — 


d. Calne threat and insultation to the superior officer. 
4 cs Refusal to carry out the order of the management. . 


3. Causing an act inconsistent with the fulfilment of express or 
‘implied condition of service or directly- linked with the employer’s/ 
‘employee relationship or contentment of comfort of the men at work 
or smooth running of the administration, 


Gt appears that an enquiring, officer was also appointed for the 
purpose of holding a domestic, enquiry into the said charges and 
| besides. the | Manager of the said „firm, two other employees were 
„examined before the enquiring officer. It.may be noted that the said 
employee did not appear before the enquiring officer. The enquiring 

_ Officer, thereafter, submitted a report holding, inter alia, that the charges 
had been proved and the company, thereafter, . passed the order of 
dismissal against the said employee .and over an industrial dispute raised 
on this issue, a reference under. ‘the Industrial Disputes Act was made 
before the Labour Court for deciding the. following : = 


: ISSUES 


“Whether the management was justified in termigating the services 
-of Sri Swapan Kumar Mullick? 


To what relief, if any, is he entitled 2 


Tt may be noted that before the Tribunal, the enquiring officer was 
examined and the said Manager also deposed. The respondent No. 4, 
“namely, the dismissed employee also gave his deposition. It may be 
| noted that the tribunal has come to the finding that the domestic 
., enquiry was conducted by the enquiring officer properly and reasonable 
"opportunity was given to the_ concerned employee to appear at the said 
‘domestic enquiry, but the learned Tribunal has come to the finding that 
only the charge of insubordination of the employee was proved but other 
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charges had not been established. It may be noted in this connection that 

` excepting the Manager, two other employees: were examined on belialf of 
the management in the domestic enquiry. but both the said. witnesses spoke 

. about refusal of the said employee to carry out the order passed. by the 
| Manager'to go to the post office for registration‘ but the:sdid witnesses did 
not speak about other allegations made against the employee. - It appears 

_ that the Tribunal did not accept the uncorroborated testimony of the 
‘- Manager ‘about hurling of insulting words'by the’ employee’ concerned 
“and/or creating an atmosphere of gross indiscipline in the office before 
“others and/or thréatening the said Manager” with dire consequence. The 
‘+ Tribunal, ‘thereafter, came to the'finding that thefe was mothing on record 
< to’show that the concerned employee had’ ever” been charge-sheeted on. 
‘any earlier occasion for insubordination and, in' the facts” and circums- 
‘tances of the case,” the order of dismissal passed against, him ‘appeared 
to be harsh and ‘disproportionate. The learned tribunal, therefore, 
directed for:re-instatement for the said’employee’ but. disallowed all back 
wages till the date of award which was for a period of about five years. 
_,Mr. , Chatterjee, , the learned Counsel, has contended , ‘that -when ` the- 
“domestic enquiry was couducted, properly. after giving the concerned 
employee a reasonable opportunity of being heard and when, on the 
basis of evidence and materials produced in the domestic enquiry, the 
enquiring officer came toa finding against the delinquent employee and 
"the employer on consideration of such enquiry’ ‘report and other meterials 
had passed the order of dismissal there could not be any occasion for 
interfererice by the learned’ Tribunal. He contends that if the order 

‘ ‘of dismissal is vitiated by any act of mala fide oran attémpt to victimise 
the ‘employee’ and/or an unfair labour practice is resorted to by the 
employer in passing the order ‘of punishment and/or the’ materials ‘on 
record do not’ establish the charges levelléd against ‘the delinquent 
- employee, then ‘and then only*the Tribunal may have-an- occasion to` 
interfere with the discretion `exercišed by the employer in passing the 
order of punishment. In ‘support of the said contention,-Mr. Chaterjee 
has referred fo the decision of the Supreme Court made in the case of 
(1) M/s.- The Benaras Electric Light & Power Co. Ltd. y. The Labour Court 
II, Lucknow & Ors., reported in AIR 1972 SC 2182. It has been held by the 
Supreme Court in the said decision that a finding characterised in a 
domestic enquiry’ cannot be characterised perverse by the Labour Court 

, ‘unless it can ‘be shown that such a finding is not supported by any 
‘ evidence or is’ entirely opposed ‘to the’ whole body of the’ evidence 
‘adduced. In a domestic enquiry once a conclusion is deduced from 
| the evidence, it ‘is not permissible to assail that conclusion ‘even 
though iit is possible for some other authority to arrive at a different 
_ conclusion on the same evidence. Mr... Chatterjee has also contended 
` that evet in the matter of exercising discretionary power under section 1IA 
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of the Industrial Disputes Act, Tribunal is E to take into 
consideration as to whether or not it will be just and -proper to reinstate 
the dismissed employee although the charge against the employee has 
been establised in the domestic enquiry and an order of dismissal can 
reasonably be passed on such charge. For this contention Mr. Chatterjee 
has relied on a decision of this Court made in the case of (2) M/s. Ludhlow 
Jute Co. Ltd. v. Nanda Kumar Singh & Ors., reported in 1982 (44) FLR 
202. In the said case a Durwan of the company was found guilty of 
dereliction of duty causing theft and/or loss of the.company and the 
company passed an order of dismissal. The Tribunal although held 
that the said order of dismissal was passed in the absence of any spirit 
of victimisation or in furtherance of any undue labour practice, it came 
to the finding that the order of dismissal was quite harsh and in the 
facts and circumstances of the case a lesser punishment should be 
inflicted on the said Durwan. In the said decision, this Court directed the 
Tribunal to consider certain aspects of the case and pointed out that 
the quantum of loss suffered: by the Company should not be,a guiding 
factor but before passing the order of reinstatement the Tribunal should 
take into consideration as to whether or not even inspite of such derelic- 
tion of duty by a Durwan on whom the Company had reposed trust and 
who had failed to keep up such trust, he should be reinstated in the facts 
and circumstances of the case. Mr. Chatterjee has contended that the 
Manager had deposed before the enquiring officer and also before the 
Tribunal that the dismissed employee acted with gross insubordination and 
had also insulted.him and threatened him with dire consequences and two 
other employees had also corroborated the fact of straightway refusal by 
the said employee to carry out orders. Mr. Chatterjee submits that the 
.said fact of insubordination was, therefore, clearly established and if the 
evidence of.a senior.officer of the firm, namely, the Manager was accepted 
by the Management and on-that basis an order of dismissal: was passed 
then it cannot be contended that such order was passed in the absence 
, Of any material or a perverse view had been taken by the Management, 
in passing the said order. Mr. Chatterjee has contended that ifa charge 
is proved and if on the basis of such charge, an order of: dismissal- can be 
passed in law by the employer then the discretion of the employer to pass 
the said order of dismissal cannot be interfered with by ‘the tribunal in 
the exercise of the power under section 11A of the Industrial Disputes 
Act: unless and until for cogent reasons, the Tribunal comes to the 
finding that such order was passed. for the purpose of victimisation and 
in pursuit of an unfair labour practice. He has submitted that discipline 
is a very.important consideration for the management and the employer 
must be held to be the best judge as to. whether or not onthe charge of 
insubordination, an order of dismissal should be passed. Mr. Chatterjee 
has also drawn the attention. of the Court to the observation of the learned 


f 
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Judge of the Labour Court to the effect that thè . management should have 
been lenient in dealing with the employee and should -have given the 
employee, an opportunity to correct himself. It is contended by Mr. 
Chatterjee that it was not within the jurisdiction of the tribunal to decide 
as to what should have been done by the management in the matter of 
dealing with its employees and from the said observation it is quite 
apparent that the learned Judge had- misdirected himself in passing the 
impugned order of. reinstatement in the purported exercise of his powers 
under section 11A of the Industrial Disputes Act. 


2.. Mr. Sen Gupta, the learned Counsel appearing for the respon- 
f dent No. 4 bas, however, contended that in 1971 the Industrial Disputes 
Act was amended and section 11A was incorporated by way of amendment 
and in the decision of the Supreme Court -made in the Benaras Electric 
Company’ s case (supra), the law before amendment was considered ‘and 
the Supreme Court had no occasion to consider the legislative change 
effected by the amendment in 1971 and the import of section 11A of the 
Industrial Disputes Act. Mr. Sen Gupta has submitted that _after the 
said amendment incorporating section 11A, the Tribunal has been clothed 
with ‘the power and jurisdiction to independently: assess the evidences on 
record and to review the decision of the employer and to form its own 
view. He submits that section 11A has specifically empowered the learned 
Judge to consider the question as to whether or not in the facts and 
circumstances of the case, any other alternative ‘punishment should be 
passed and for the said purpose, the learned Judge is required to take 
into consideration the gravity of the offence,”the consequence of the 
impugned punishment and justification of any other lesser punishment. 
In this connection, Mr. Sen Gupta has referred to a later decision of the 
Supreme Court made in the case of (3) Workmen of Messrs, Firestone 
Tyre & Rubber -Co. of India (P) Ltd. vx. The Management & Ors:, reported 
in 1973 Lab IC 851. ‘In the ‘said decision; the scope and import of | 
section 11A of the Industrial Disputes Act were specifically considered by. 
the Supreme-Court and it has been held that-even where the dismissal-of a 
workman by an employer on ground of misconduct is preceded bya 
properiand valid domestic enquiry, section 11A now émpowers the Labour 
‘Court or Tribunal to reappraise the evidence and examine the .ccrrectness 
of the finding thereat. Section 11A further empowers. it to interfere with the 
punishment and alter the same. The Supreme Court has also held that 
the mere fact that no enquiry or defective enquiry has been held by the 
employer does not by itself render the dismissal of workman illegal. The 
right of the employer to adduce evidence justifying his action for the: 
first time in such a-case is not takén away by the proviso to section LIA. 
The Supreme Court has also explained in the said decision the import 
of section 11A and the position in law prior to coming into force of. 
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in the Statute. Mr. Sen Gupta, therefore, contends that the contention 
of Mr. Chatterjee that the Tribunal and/or the Labour Court cannot 
interfere .with the decision of the management excepting in the limited 
cases of mala fide, victimisation or, perversity as indicated hereinbefore 
is not a correct proposition of,.law but contrary to the provisions of 
section 11A as noted down by the Supreme Court in the said decision. 
He submits that under section 11A it has now become the duty of the 
Industrial Tribunal and/or the Labour Court to take into consideration 
all the materials on record for the purpose of coming to a finding of its 
own as to whether or not the finding made by the management was just 
and proper in the facts of the case and whether or not the punishment 
inflicted by the management is consonant to the right and justice and/or 
the same requires any alteration or modification. Mr. Sen Gupta has 
submitted that in the instant case, the management failed to establish 
any other charge levelled against the said respondent No. 4 excepting 
the charge of insubordination and the tribunal has upheld the finding 
of the management on the charge of insubordination. Having held that 
all other charges excepting the charge of insubordination have not 
been proved, the tribunal in the exercise of its powers, duties and 
functions under section‘11A, has considered’ as to whether or not the 
punishment of dismissal was just and proper in the facts and circum- 
stances of the case. It appears that the tribunal has taken into consi- 
deration on the basis of the evidence adduced before it that the concerned 
employee had not been charge-sheeted for insubordination on any earlier 
occasion. The Tribunal has also taken into consideration that the 
employee concerned remained unemployed at the time of passing the 
award and the said employee had -already. suffered considerable hardship 
by remaining unemployed for a long time for not responding to the 
direction or order of the management.’ The Tribunal has, therefore, 
come to the. finding that for the said act of insubordination on the first 
occasion the extreme punishment of dismissal was unwarranted and the 
same was harsh and disproportionate to the offence committed by the 
employee: concerned. It was for these reasons that the learned Judge 
directed for reinstatement but deprived the employee to get benefits of 
all back wages for about five years. Mr. Sen Gupta, therefore, has 
submitted that the reasonings given by the learned Judge in passing the 
award are not only consonant to right acd justice but the-same have been 
given on careful consideration of all the materials on record and the 
question of hardship suffered by the-concerned employee. In the 
circumstances, Mr. Sen Gupta submits that when the Tribunal has not 
acted arbitrarily or in excess of its jurisdiction, the Writ Court should not 
interfere and supplement its own views. 
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3. After. considering the respective submissions of the learned 
Counsel for the parties, I am inclined to accept the. submissions: made 
by Mr. Sen Gupta. In my view Mr. Sen Gupta is justified that after the 
amendment of the Industrial Disputes Act in 1971 ‘incorporating 
section 11A, the tribunal has not only the power and jurisdiction to 
reappreciate the evidences for the purpose of making a finding of its own 
as to whether or not a proper enquiry had been beld by the management 
against the concerned employee and whether or not the charges brought 
against such-employee had been proved but the tribunal has also a duty 
under section 11A of the Industrial Disputes Act to consider as to whether 
or not the impugned punishment was just and proper in the facts and 
circumstances of the case and whether or not for ends of justice it is 
desirable to inflict a lesser punishment on the concerned employee. 


4. In my view it will be an incorrect proposition to contend 
that excepting on the ground of victimisation ‘of the employee in the 
pursuit of unfair labour practice or absence of materials warranting any 
finding of guilt against the concerned employee the Tribunal and/or the 
Labour Court exercising powers under section 11A of the Industrial 
Disputes Act will be a silent spectator having no authority or jurisdiction 
to interfere with the decision taken by the management or discretion 
exercised by it against its employee. 


In ‘the circumstances, no interference is called for aid this writ 
“petition is dismissed but I make no order as to costs. 


S. N. R. 


j : —_— , 


[ CIVIL REVISIONAL JURISDICTION | 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
_ Bhabes Chandra Chakrabarti . y 
Decision : April 7, 1982 < ' 
Ana Kumar Dhara A rr Petitioner 
Versus A 
Kamala Kanta Dikshit & Anr. ......Opposite Parties* 


' West Bengal Restoration of Alienated Land Act ( 23 of 1973 ), Secs. 
.2 & 4—Procedure for effecting restoration of land alienated in certain 
circumstances—‘Land’ as defined—Qualified meaning of the term— 
‘Homestead’ refers to dwelling place of agriculturist—Transfer of land made 
to meet the need of business—Such transfer, whether comes within the 
purview of the section—Admission made in deed of transfer—No explanation 
-given thereto afterwards—Effect thereof. 


*Civil Order Nos. 547 and 548 of 1982. 
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_ The West Bengal. ‘Restoration of Alienated Land Act, 1973 does.not 
profess to reopen all transfers of: all.. immovable properties. The Act 
intended to give relief to the agriculturists in respectof distress sales or 
the like and in the definition clause ‘land’ has been defined to be limited 
to agricultural land. Obviously the term, ‘homestead’, when included within 
the meaning of land as defined, refers to the homestead of an agriculturists 
and it does not mean any and every structure on non-agricultural land. 


Where the deed of transfer itself recites that the transfer of land is 
being made to meet the need of money Jor the business of the transferor, 


the transfer for such a purpose would not certainly come within the purview 
of section 4 of the Act. | 


If the clear admission ‘of the ‘transferor in the recitals of the deed of 
transfer in respect of the purpose of the transfer is not explained in any 
manner, then such admission would prevail over:the subsequent interested, 


uncorroborated statements made at the hearing of the application for 
restoration. 


Ganga Narayan Chandra and Tapan Kumar Dutta aaa Jor Petitioner 
Amitava Nayak pani ; -for Opposite Parties 


The judgment of the Court was as follows :— 


“Sen, J:: These are two’ applications under Article 227 of the 
Constitution arising ‘out of two proceedings under the West Bengal 
Restoration of Ahenated Land Act; 1973, being Case Nos. 89 and 90 of 
75-76. The respective opposite parties,’ Kamala Kanta Dikshit and 
Lakshmi Kanta Dikshit initiated those proceedings for restoration of land 
and buildings transferred by them in favour of the present petitioner in 
the year, 1968. 


, 2. Itis ‘not in dispute that the two brothers were the owners of a 
premises consisting of four rooms, Varandah, Kitchen and privy situate at 
Holding No. 107, Ward No. 3 within i in the Tamluk Municipality. In the 
year, 1968 the two brothers by two sale-deeds transferred their respective 
shares in the said ‘property to the present petitioner and the deeds recite 
that such sale was being made to meet the need of money for the business 
of the: two brothers. As and when thé West Bengal Restoration of 

' Alienated Land Act, 1973, came ‘into force, these two brothers, the 
transferors, initiated the aforesaid two proceedings under section 4 of the 
said Act for restoration of the land so transferred. 


3. ‘Section 4 provides that where before the commencement of the 
Act a person being the transferor holding not more than 2 hectres of 
“land in aggregate on the date of. transfer transferred the whole or any 
part of his land by gale to any-person being the transferee, then, -on 
fulfilment of certain conditions, the transferor may make an application 
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to the Special Officer for ‘restoration of such land to him. One out, of 
two altérnative conditions to be fulfilled is that the transfer must have 
been made after the expiry of the year, 1967 and must be in distress or in’ 
need of money for ‘maintenance of the transferor or his family or for 
meeting the ‘costs of his cultivation. “Land” refered 'to in section 4 has 
been defined by the Act to mean’ agricultural land and includes homestead’ 
tank,‘ “well and water-channel. $ 


“4. Such being the provisions, the‘ Special Officer dismissed both the 
applications upon a clear finding that the requirements of section 4 had 
not been fulfilled. According to him the' property transferred is a 
property situate within the Municipal area primarily let-out to tenants and 
as such, does not answer the description of the term, ‘land’, as defined 
in the Act. He further held that since the transfer again was .effected 
to meet the need, of money-for respective businesses of the transferors, 
the basic requirement of section 4 cannot be said to have been fulfilled. 
The applications were thus dismissed by the Special Officer. The 
transferors preferred appeals under the statute to the appellate authority, 
namely, the Collector. The appellate authority held that .neither of the 
teasons assigned by the Special Officer can be said to be good reason for 
rejecting the prayer for restoration: under the Act. - He thought that the 
transferred land in respect of which restoration has been prayed for ‘need 
not essentially be agricultural for being withia the purview of the Act’ 
and the petitioner need not have his residence therein. So far as the 
reason for the transfer is concerned the appellate authority found fault 
with the Special.Officer in accepting the reason as recited in the deed in 
preference to the one disclosed in his evidence before the tribunal. 
Collector thought that the Special Officer had not given any reason for 
such a finding. The appellate authority further found that there was no 
procedural infirmity when a certificate issued by the S. D. O. was taken 
into evidence without examining him as to its contents. 


5. Ona careful considération of the orders panned ‘by the two 
tribunals -below, we are of the opinion that the order of the appellate 
authority is unsustainable as it is based upon a clear misconception of the 
law, on the point. The appellate authority failed to appreciate that the 
Act under consideration does not profess to reopen all transfers of all 
properties. It is intended to give relief to’ agriculturists. in respect of 
distress sales or the like and in the definition clause ‘land’ has been 
defined to be limited to agricultural land. Obviously the term, 
‘homéstead’ when included ` within the meaning of the term, land, means 
the homestead of ‘an agriculturist and not any and every structure on 
non-agricultural land. This seems to be clear from the context and the 
appellate authority was in error in thinking that the land or the structure 
thereon need not necessarily be agricultural. 
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6. So far as the procedural irregularity referred to by the appellate - 
authority is concerned, he failed to take note of the fact that the certi- 
ficate of the S. D. O. was not of- primary importance because the 
documents of transfer themselves recite that the transfer was.being made 
to meet the need of money for the respective businesses of the transferors. 
If the transfer was for such a purpose, it would certainly not come within 
the purview of section 4. When the purpose of the transfer was so recited 
there was ‘no reason for incorporating a false recital and sucha ‘clear 
admission ‘of the transferors as to the purpose for which the transfer was 
being effected has not been explained in any other manner. It was, 
therefore, open to the Special Officer to actept the same in preference to 
the subsequent interested statement made at the hearing of those 
applications which had not’ been otherwise established or corroborated. 
Therefore, even’ if the’ Special Officer relied upon a certificate of the 
S. D. O. to show that the transferor was a Contractor and even if such 
certificate had not been formally proved, it matters little so far as the 
final conclusion of the Special Officer is concerned which is clearly 
supported by the transferors’ own admission ‘made in the deeds. 


7. ‘Such being the position, we are unable to support the order 


made by the appellate authority which has been made on a clear miscon- 
ception of law. 


- 8. These applications, therefore, succeed. The impugned orders 
passed by the ‘appellate authority being set aside, those of the Special 
Officer are restored. 


No order is made as to costs in either of these revisional 
applications. 

Chakrabarti, J. : I agree. 

N. C.S. 


[ SPECIAL BENCH ] 
: Before Mr. Justice Ramendra Mohan Datta, Mr. Justice 
Pradyot Kumar Banerjee and Mr. Justice Chittatosh Mookerjee 
Decision: July 22, 1982 
M/s. Arun Brothers = eee Petitioner 
. Versus 
: Sakti Prosanna Chatterjee - Sopen Opposite Party* 


West Bengal Premises Tenancy Act (12 of 1956), Secs. 21(1), 26(1) & 
29(5)—Deposit of rent by tenant_ with Rent Controller—Application in pres- 
cribed form duly filled up and corresponding challans are to be submitted in 
Controller’s office—Mistakes appearing in challan—Whether Controller has 

“Civil Rule No, 2946 of 1974. 
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power to correct such mistakes in challans and corresponding application ?— 

Controller’s functions and duties—Partly judicial or. quasi-judicial and partly ` 
administrative—In correcting such mistakes, Controller has no‘ powers to | 
exercise inherent power under sec. 151 of c. P. Code—Rales 6,7 & 16 0f 
1936 Rules—Interpretation. 


The question :Teferred to for decision before the Spécial Bench is: - 
“Whether or not the Rent Controller. appointed under. section 26(1) of 
the West Bengal Premises Tenancy Act, 1956 has any. power to allow.- 
cofrections to be made in the challans by which a tenant: deposits rent ; 
with the Controller under section 21(1) of the said Act”. po 


_, Per- Datta, J. “After due consideration of all the relevant provisions 
and | generally the scheme of the entire ‘statute as : amended, it is quite clear - 
that the Legislature intended that the expression; “deposit of rent with the : 


` Rent. Controller”, hasa special significance inasmuch ag it. strikes at the 


r 


root of the protection of the tenant.or of his eviction, as the case might be. 

It has to be given a strict meaning. It is so woven into the various sections 
of the Act that unless a strict meaning as provided by the statute is given 
to the expression, it may lead ‘to chaos and ‘create anomalies and 
complexities. i 


Rule 16 could not have been framed under the 1956 Rules since the 
1956 Act whichis the foundation of the 1956 Rules does not. itself provide 
for such correction of a challan for. depositing rent. 


Reading the provisions of the 1956 Act and rules Bared thereunder, 
it appears that the Rent Controller has not been given any power to correct ` 
the challan in any manner when the same would be filed by or on behalf of 
the applicant making the deposit. The Rent Controller acts ministerially in 
the, exercise of his administrative function while receiving the money 
as deposits under section 21 of the Act on the basis of the challan supported 
by an application in respect thereto. The Rent Controller thereupon is 
required to send a copy of the application to the landlord. or persons 
claiming to be entitled to the rent with an endorsement showing the date of 
deposit. Such endorsement being authenticated by the seal of his office and 
the signature of the Controller or some other officer authorised by him. In 
the matter of receiving such deposits, the Rent Controller does not function 
ds a Court and ' the statute being silentin giving him: powers to. correct the 
challans, he cannot assume jurisdiction to allow any correction to be made 
in such‘challans. That being the position, the Rent Controller, nat being a 
Court, cannot also: exercise powers under section 151 of the Code of Civil 
Procedure to permit any such correction to` be made in such challans. In ` 
the absence of'any such power being conferred by the statute, the Rent 
Controller could not have any jurisdiction to entertain -such application. 
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The Rent Controller has no power to correct the challans, however 
thuch. it may act harshly on the tenant, inasmuch as the statute does not, 
Provide for any such power for correction of any such mistakes by the Rent. 
Controller. The Rent Controller, not being a Court, cannot even correct 
the challans under section 151 of the Code of Civil Procedure which is not 
available to him in the exercise of his administrative functions. 


_ Per Mookerjee, J.: Neither the West Bengal Premises Tenancy 
Act, 1956 nor the West Bengal Premises Tenancy Rules, 1956 expressly 
confer any power upon the Rent Controller to allow correction of the 
application in question or the challans after the same kave already been filed 
in the office of the Rent Controller. In the absence of any such power to 
permit correction of the said application or challan, the provision of Rule 16 
of the 1956 Rules prescribing a fee of 4 annas payable’ on every application 
for correction of a challan depositing rentis of no consequence. Only in 
case the Controller enjoys any express or.implied power to correct or to 
allow correction of a challan, Rule 16, which is merely procedural in nature, 
could be given effect to. Undoubtedly, there. is no specific provision for, 
filing of any such application for correction of, a challan and there is no 
provision of vesting the Controller or any other authority with power to, 
entertain any such application. That being so, the question of payment of 
court fees upon such applications cannot arise. 


The Rent Controller is not a Court for all purposes within the 
meaning of the Civil Procedure Code. Even in relation to his judicial 
powers, he has often been described as a Persona Designata or as a Court 
of Special Jurisdiction. Only while conducting the proceedings under the 
said Act, the Controller is deemed to bea Court for the’ exercise ‘of only 
some e powers under the Code of Civil Procedure. 


"It is settled law that the inherent power has not been conferred | on the 
Courts ; its power is inherent in the Court by virtue of its duty to do justice 
between the parties before it. Courts have now recognised that the tribunals 
and quasi-judicial authorities also possess by implication all the powers and 
duties incidental and necessary to make the exercise of the powers expressly 
conferred upon them fully effective. And it is equally well-settled that 
administrative authorities do not possess inherent powers like the Courts, 
tribunals’ and quasi-judicial bodies. A. person or authority exercising 
executive power may act within the bounds of its authority conferred by the 
Statute, Rules, Directions etc., as the case might be. The doctrine of the 
power to act ex debito justitiae is not an attribute of administrative 
authorities but of the Courts which enjoy such inherent powers to do that real 
and substantial justice for the adminisiration of which they alone: exist. 


In sub-section (. 5) of section 29 of the 1956 Act, the term, ‘proceeding’ 
has been used in its meaning—‘as step in an action’ l.e. a legal process to 
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énforce:a right? It indicates a prescribed mode in which judicial business 
is to be transacted. The expression, “dealing with the proceeding” in 
section 29(5) clearly refers “only to . the. judicial and .quasi- -judicial 
proceeding before the Controller; or an appellate officer. Therefore;, 

the Controller and the appellate officer are deemed to be Courts for the, 
exercise of powers under section 151 or section 152 of the Code in relation 
to judicial and quasi-judicial proceedings before them. The implication does 
not indicate any intention on the part of the Legislature to depart from the 
well-settled principle that only Courts and tribunals discharging judicial 
and quasi i-judicial functions enjoy inherent or incidental or implied powers 
to do justice. Therefore, the power of the’ Rent Controller under: 
section 29(5 ) of the Act ought to be confined to the proceedings before him 
which are judicial or quasi-judicial in nature. 


Some of ‘the proceedings before the Rent Controller are judicial in 
nature and the Controller in conducting them shall be deemed to be a. Court 
for the purpose of exercising ‘powers under sections 151 and 152 or Order 47 
of the Code of Civil-Procedure. -It is ‘significant that the Controller under. 
section 29(5) even in respect of the said proceeding should not be deemed to 
be a Court for all-‘purposes but ‘only for the exercise of powers under the, 
said three provisions of the Code as specified in sub-section (5) of section 29 
of the Act. The use of the expression, ‘deemed’,in sub-section (5) is also , 
significant because the , same has been used | for creating a statutory fiction 
for the „purposes of making the. Controller `a Court only for certain limited 
purposes. The said deeming provision of sub-section (5) of section 29 of the, 
1956 Act cannot be applied when the Rent Controller is not dealing with 
any of the ‘proceedings under the Act but he is Functioning administratively 
or in his ministerial capacity. 


The Controller has no inherent power to allow the tenant to correct 
the application and the challan already filed by a tenant for making deposits ; 
of rent under section 21(1) of the 1956 Act. 


i 

The Reference has been- answered by the Special Bench in the 
manner following : The Division Bench decision of D. N. Sinha, C.J. and 
A. K. Mookerjee, J. in the case of (1) Manick Chand Durga Prosad and 
Bros. v. Bulakidas Bahati, reported in AIR 1969 Cal 104 has correctly laid - 
down the-law on this’ point and the view expressed by the referring Bench of 
= K. Datta and H. N. Sen, JJ. does not express the correct legal poster: 


Cases referred to :— 


a ) Manick Chand Durga Prosad & Bros. v. Bulakidas Bahati, AIR 
1969 Cal 104 


(2) EE Tent Factories & Anr. v. M/s. Amiya Prova Das. sa & 
, 64 CWN 342 


s 

À 
on 
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(3) Stat. Sibani Bala Adhikari & Anr. v. Nagendra Nath Ghosh & 
' Anr. in Matter No. LPA 16 of 1973 (an unreported decision) |, 

(4) Provabati Chakrabarti v. Satyendra Nath Chatterjee & Ors., 

| ~ 1978 (1) CLJ 629 
l (5) Shri Gurditta Mal v. Shri Bal Swarup, (1980) 1 RCJ 500 . 

(6)` Kaviraj v. Baijnath, AIR 1968 Cal 56 

(7) - Monoharlal y, Seth Hiralal, AIR 1962 SC 527 

(8) Arjun Singh v. Mohindra Kumar & Ors., AIR 1964 SC 993 

(9) Ms. Ram Chand & Sons Sugar Mills v. Kanhayalal Bhargava & 

' 'Ors:, AIR 1966 SC 1899 


“ (40) Hukum-Chand Boid y.:Kamalanand: Singh, ILR 33 Cal 927 


l (11) The Income Tax Officer, Cannanore y. M. K. Mohammad Kunhi, 
| ' AIR 1969 SC 430 


, (12) Babulal v. Mis. Hazarilal, AIR 1982 sC Bis 
(13), , Commissioner of Income Tax, Bombay Presidency v. Bombay 
Trust Corporation Ltd., AIR 1930 PC 54. 


, (14) > Income Tax Commissioner v. Teja Singh; AIR 1959 SC 352 $ 
(15) East& Dwelling Co: Ltd. v. Fuesbury Borough Council, 1952 
, AC 109 


( 16) Ral Bahadur Ramprosad Rajgharta v. British Insulated Callender’s 
Cables Ltd., 57 CWN 540: AIR 1954 Cal 13 


' (17) Sethia: Properties v. T. R. Bhabnami, 64 CWN 899 
(18) * Triloknath v. Malati, ATR 1967 Cal 145° 


Miss Nirmala Kumari Chaturvedi, 3 
Mrs. Hem Kumari Chaturyedi and Sambhu Nath Roy awe fone Petitioner 
Tarin Chatterjee and- Bijan Majumdar 


The judgment of the Court was as follows : — 


Datta, J. : This matter has come up before this Special Bench as a 
result of the - difference of opinion expressed by the Bench of S. K. Datta 
ànd 'H. N. Sen, JJ. in the above matter with another Division Bench 
decision of this Court in (1) Manick Chand Durga Prosad & Bros. v. 
Bulakidas Bahéii, reported in AIR. 1969 Cal 104. 


2... The interesting point’ on which the above two Division Benches 
have expressed their divergent views is whether’ the Rent Controller has 
the power to correct a rent contro] challan by which a tenant deposits rent 
with thé Rent Controller in accordance with the provisions of the 

“West Bengal Premises Tenancy Act, 1956. To be more precise, the point 
involvéd is- whether the rent control challans, with which thé rents have 
been deposited in the wrong nam: of the landlord, Sakti Prosad Chatterjee 
in the place and stead of Sakti Prosanna Chatterjee, could be corrected by 
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the Rent Controller. The point has to be decided on the basis of. the 
law as stands and as is provided by the said West Bengal Premises 
Tenancy Act, 1956. One would be tempted to ask—what, if ‘Prosad’ is 
. corrected to read ‘Proganna’? But the question has to be decided on 
the basis of whether or not the Rent Controller has been vested with. the 
“power to “do so. What is the nature of the power which is exercised by 
tbe Rent Controller in the matter. of such corrections? Is it his 
administrative function or is it quasi-judicial ? Can he have inherent 
power to correct the challan ? 


3. Besides the decision in Manick Chand Dirga Prosad v. Bulakidas 
Baheti (supra), there have been several pronouncements of this Court and 
the views expressed therein appear to be unanimous on the point that - 
there is no express provision in the said statute, viz. " West Bengal 
Premises Tenancy Act, 1956 empowering the Rent. Controller to correct 
such challans and, as such, the Rent Controller, not being a Court, could 
not have, in his administrative capacity, exercised such power. The only 
view that has been expressed against the preponderance of the authorities, 
has been erpressed'by the Bench of S. K. Dutta and H. N. Sen, JJ. in the 
above matter, inter dlia, in the following words : . 


“The Division Bench consisting of D. N. Sinha, C.J. and 
A. K. Mukherjee, J. observed as follows :— 


In any case, any order of delegation even if such order existed 
would, in our opinion, be useless, for, there is nothing in the Act 
‘which gives any power even to the Controller himself to make 
corrections in challans and vary the appropriation of the rent to a 
month other than what is mentioned in the application. 

“It was obvious that Their Lordships were of opinion that under 
the provisions of law no power was given to the Rent Controller to 
correct a challan.” 


“In our opinion, the question whether the Rent Controller under 
the provisions of the West Bengal Premises Tenancy Act, 1956 has any 
power, to correct the challan is a matter of general importance, and, 
prima facie, we are unable to subscribe to the view taken by the 
Division Bench. Accordingly, itis desirable that the matter should be 

‘considered. by a larger Bench. We, accordingly, refer the matter to 
the learned Chief Justice for appointing a Special Division Bench for 
hearing the question of law involved in this, case under the second 
„provision of Rule 1 of Chapter II of the Appellate Side Rules.”. 


4. The matter arose out of an ‘application in Miscellaneons Case 
No. 404 of 1973 filed before the Rent Controller who rejected such 
application for correction of challans. The tenant filed an appeal to, the 
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District Judge, 24-Parganas‘in Appeal No. 21 of 1974 and the same was. 
dismissed by order dated June 18,1974. Thereafter,a Rule was issued in 
the Civil Revisiona] Jurisdiction of this Court calling upon the opposite 
party to show cause why the order should not be set aside ; and an ad 
interim order of stay of the hearing of the application under section 17(3) 
of the West Bengal Premises Tenancy Act, 1956 was granted for two 
months with liberty to apply for extension of the stay. Thereafter by an 
order dated April 30, 1975 the matter was referred to the Division Bench 
in view of the fact that it involved public importance. By the aforesaid 
order dated November 5, 1976 the Division Bench referred the matter to 
the learned Chief Justice for constituting a Special Division Bench for 
hearing the question of law involved in this case. 


© 5. The facts of this case briefly are that the petitioner is a monthly 
tenant under the plaintiff-opposite-party in respect of a flat in Premises 
No. 101, Jodhpur Park, Calcutta at a monthly rental of Rs. 200/- payable 
according to English calendar month. According to the petitioner on 
refusal to accept rent by the landlord the petitioner started depositing rent 
with the office of the Rent Controller with effect from the month of 
April, 1970 and went on'so depositing till the month of November, 1970. 
In this case the plaintiff-landlord filed a suit for eviction ‘before the 
Munsiff, 3rd Court, Alipore on the ground of reasonable requirement 
for his own use and occupation. The tenant filed the written statement 
denying the allegation and, inter alia, challenging the legality and validity 
of the ejectment notice. 4 | 


6. In connection with the said suit the plaintif-opposite-party 
filed an application under section 17(3) of the West Bengal Premises 
Tenancy Act, 1956. In the written objection filed by the petitioner- 
tenant, 8 challans showing deposit of rent with the office of the Rent 
Controller in connection therewith were filed. It was noticed that the 
name of the landlord appearing in the said challans was shown as “Sakti 
Prosad Chatterjee’ instead of “Sakti Prosanna Chatterjee”. At the 
time the same was detected the challans had already been exhibited and 
marked as Exts.. A to 7A in the Ejectment proceedings. On the 
application of the petitioner-tenant the same were ordered to be returned 
to the petitioner after expunging the same from the list of exhibits and 
directing the petitioner to refile the same after necessary corrections. In 


the meantime the hearing of the application under section 17(3) of the 
Act was postponed. 


7. In May, 1973 the petitioner filed an application before the 
Rent Controller, Calcutta for correction of the said rent control challans 
after issuing the notice upon the landlord-opposite-party in Notice Case 
No. 45 of 1973. On June 16, 1973 the Registrar, Rent Control Court, 


174 M/s. Arun Brothers v. Sakti Prosanna Chatterjee: [1982 (2) CLJ 


rejected, the application holding that the case did not come wider the.. 
purview of the Notice Case. On June 29, 1973 the petitioner, fi filed another 
application before the Rent Controller for making necessary corrections 
in the challans in the name of the landlord. The same was registered, a8, 
Miscellaneous Case No. 404 of 1973. The landiord-opposite-party filed . 
an objection thereto on.or about ‘October 29, 1973. The Rent Controller 
by his judgment and order dated January 15, 1974 rejected the.same. The ' 
petitioner , thereupon preferred a Rent Control Appeal, being Appeal 
No. 2. of 1974, ‘before the 3rd Additional District Judge, 24- Parganas... 
The same "was also. ‘dismissed on contest with costs. Thereupon the. 
petitioner “tenant came up in _ Civil Revisional Jurisdiction of this High `. 
Court and the matter ultimately came up before the Bench of S. K. Datta 
and'H. N: Sen, JJ. who referred the matter to the learned. Chief Justite 
for appointing a Special Division Bench for the hearing of the question 
of Jaw, involved therein, as set out hereinabove. oo 


g. Basically, the scheme of the West Bengal, Prees Tenancy Act, 
1956 including the amenäments thereof aims. at the .protection of the" 
tenants from eviction except on the grounds provided therein. Such, , 
protection has been denied to the tenants if the tenants would fail to pay | 
or deposit the rent in the manner provided by the said statute. In case 
of deposit of rent with the Rent Controller the tenants -are required to , 
observe,certain formalities as provided in the Act and as prescribed by. 
. the Rules framed thereunder, so that there might not be any impediment 
on the part of the person or persons claiming to be entitled thereto to’ 
withdraw the same from the office of the Rent Controller. The tenant 
can deposit the rent with the Rent Controller under section 21 of the Act 
when’ the landlord does ‘not accept the rent ‘tendered to him or where’ 
there'is bona fide doubt as to the person or persons to whom the Tent is. 
payable. Accordingly, if the deposits are ‘made in wrong names or in 
respect of wrong months, serious complications might arise in ‘the 
matter’ of such deposits and withdrawals. Strictly speaking such 
deposits would not be deposits as provided by the statute and in the 
Rules. “Such being the position, the deposits have to be made in such'a 
manner that the same might be withdrawn without any impediment and 
the formalities attached to it must be strictly observed. 


.9. By -the: sineading ‘Act’ 30: of 1969 the West ‘Bengal Premises 
gouty Act was amended with the modification that a Controller, an, 
Additional Controller er a Deputy Controller, whether in Calcutta or 
outside, might be a member of the Indian Administrative Service, or 
the Executive or the Judicial Branch of the State Civil Service or the State ` 
Junior Civil Service ‘or be’ a Sub- Magistrate, and Sub-Collector. That ` 
being 80, thé Rent Controller is not a person who must essentially, be a 

| 
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member of the Judi ciary but he may bean Administrative Officer... The 
Act has: provided for ‘dual ‘functions to be “performed. by the. Rent 
Controller. In respect of certain provisions he has the administrative 
functions to perform and in respect of certain others he has to perform 
quasi-judicial functions. wt : De ke BL 2 roe 


$ 


10. Section 2(b) defines ‘a Controller as meaning a Controller 
appointed under sub-section (1) of © section 26 and includes Additional 
Controller and a Deputy Controller appointed under” Sub- section (2) of 
section 26. “Under section 26 the State’ Government has been empowered 

| to-appoint by notification a person to be the Controller for any area or 
part of an area to which’ this Act extends to -exercise the powers and 
discharge the duties ‘of the Controller in. accordance with the provisions 
of that Actin such‘area or part. Under sub-section (5) of section 26 
the Controller may transfer any -case, pending before him for disposal 
to the Additional Controller or Deputy Controller or may withdraw 
any case pending before any such officer and dispose of the same himself 
or transfer such case for disposal to any other Additional Controller 
or Deputy Controller. Section''26 provides for administrative powers 


aud-functions of the: Controller and the officers under him as mentioned 
therein. 


li Chapter IV of the Act deals with ‘the deposit of rent by the 
tenant. It provides that where the landlord does not accept any rent 
tendered by the tenant within the time referred to in-section 4 or where 
there is a bona fide doubt as to.the’ person or persons to whom thé rent 
is payable, the tenant may deposit.such rent with the Controller’ in the 
préscribed manner. Sub-section (2) of section 21 provides that the 
deposit shall be accompanied by an application ‘supported by an affidavit 
by the tenant stating the particulars as provided by clauses (a) to (d) 
thereof.’ Clause (c) of sub-section,.(2) provides” that in such affidavit by 
the tenant the name and address of the landlord, or the person or persons 
claiming to be entitled to such ‘rent have to be, stated. Sub-section (4) 
thereof provides that on such’ deposit of rent being made, the Controller 
shall send in the prescribed manner the copy or ‘copies of the application 
to the landlord or persons claiming to be entitled to the ren$ with an 
endorsement showing the date of the deposit, such endorsement being 
, authenticated by the seal of his office and the signature of the Controller 
or some other officer authorised by- him. Such authenticated copy of 
the application shall be admissible in evidence in all courts of, law. Sub- 
section (5) of section 21 is relevant for our consideration in this case and 
“the same is, accordingly set out :— 


(5) If an ‘application i is made for the withdrawal of any deposit 
me of rent, the Rent Controller shall, if satisfied that the applicant is the 
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“person entitled to receive the rent deposited, order the amount of 
the rent to be paid to him in the manner prescribed : 


Provided that no order for payment of any deposit of rent shall 
be made by the Controller under this sub-section without giving all 
persons named by the tenant in his application under sub-section (2) 
as claiming to be entitled to payment of such rent an opportunity of 
being heard and such order shall~be without prejudice to the rights 
of ‘such persons to receive such rent being decided by a Court of 
competent jurisdiction.” 


12. It would be seen that a deposit is made accompanied by an 
application supported by an affidavit by the tenant with the Rent 
Controller and the Rent Controller in accepting the same would perform 
his administrative functions. Under sub-section (4) also the Controller 
acts in discharge of his administrative functions. In sub-section (5), 
which deals with the withdrawal of deposit of rent, the question of 
satisfaction of the Controller would come in. He has to apply his mind 
‘to find out that the applicant is the proper person entitled to receive 
the rent so deposited. and upon such satisfaction he would pass an order 
directing payment of the amount of rent to him in the manner pres- 
cribed. He has to givean opportunity of being heard to all persons 
named by the tenant in his application under sub-section (2) as claiming 
to be entitled to payment of such rent. 


13. X observed hereinabove, in sub-section (6), provision has 
been made for crediting the deposit amount to Government as a lapsed 
deposit under circumstances mentioned therein. In this respect also 
the Controller would act in his administrative capacity. 


14. ‘Then again, under sub-section (9) the Controller has to act 
in his quasi-judicial ‘capacity. He has been empowered to levy on the 
landlord a fine if he is satisfied that the landlord without any reasonable 
cause refused to accept rent though tendered to him within the time 
provided therein and may further order that a sum out of the fine 
‘realised would be paid to the tenant as compensation. This involves 
giving hearing to the landlord and being satisfied that the landlord 
without any reasonable cause refused to accept the rent. 


15. Section: 22 of -the Act provides what is valid deposit for the 
‘purpose of clause (i) of sub-section- (1) of- section 13 of the Act. It 
refers. to section 13(1)(i) whereunder the protection given to the tenant 
against his eviction is sought to be lifted where the tenant would make 
a default in payment of rent for two months within the period of 12 
months or for two successive periods in cases where rent is not payable 
nonthly. ` Section 22(2), inter alia, provides that if eae tenant would 
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wilfully or negligently make any false statement in his application for 
depositing the rent, the deposit would not be a valid deposit. For the 
purpose of section 13(1)(i), sub-section (3) of section 22 provides that 
such a deposit would be a valid deposit and would constitute payment 
of rent to the landlord. 


-16.. There is another provision in the Act which requires careful 
consideration. Section 29(5) provides that a.Controller or an Appellate 
Officer shall in dealing with proceedings under this Act be deemed to be 
a Court for the exercise of powers under: section 151 or section 152 or 
Order XLVII of the Code of -Civil Procedure, 1908. Sub-section (6) 
thereof provides that the provisions of. the Code of Civil Procedure, 
1908, shall apply to all suits, and ‘proceedings referred to in section 20 
except suits or proceedings which lie to the High Court. Under sub- 
section (3) the -procedure for filing an appeal, and the powers to be 
exercised, and. the procedure to be followed by an Appellate Officer in 
admitting and dealing with an appeal shall be the same as in the case of 
appeals from orders under the Code of Civil Procedure, 1908. 


17." That brings us to the question whether the correction of the 
-challans by the’ Controller comes within the meaning of the expression 
“proceedings” under this Act. If it isa proceeding and if the Controller 
would be dealt with in the exercise of powers under section 151 or 152 
or Order XLVII of the Code of Civil Procedure. This becomes a relevant 
consideration inasmuch as if the Controller would be acting only as an 
Administrative, Officer in his administrative’ capacity he would not be 
dealing with any proceedings under the Act and if he would, not be 
dealing with the proceedings under the Act, he would not come within 
the deeming provision to be a Court for the purpose of exercising powers 
under the said provision of the Code. - In such event, the question of 
correcting challans by making an order under section 151 or 152 would 
not be of any avail. Such sections would not have any application in 
respect of the Controller exercising the administrative functions. 


18. After due consideration of all the above provisions and 
generally the scheme of the entire statute as enacted, it is quite clear that 
the Legislature intended that the expression, “deposit of rent with the 
Rent Controller” hasa special significance inasmuch as it strikes at the 
root of the protection of the tenant or his eviction, as the case might be. 
It has to'be given a strict meaning. It is so woven into the various 
sections of the Act that unless a strict meaning as provided by the statute 
is given to the expression, it may lead to chaos and create anomalies and 
complexities. 


19, Our attention has been drawn to some of the Rules in West 
Bengal ` Premises Tenancy Rules, 1956. Rule 6(1) provides that the 
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‘deposit of rent under section 21 may be made in the office of the 
Controller either by the tenant himself or by any person- on ‘his behalf. 
It has to be accompanied by a challan prepared in triplicate, furnishing 
particulars referred to in Form No. Il. The first column Of the challan 
refers to location of the premises. The second column requires the 
particulars of name and address of the person or persons on whose behalf 
the money is tendered. The third.column requires the: particulars of the 
name and -address of the landlord or person or persons to whose credit 
the amount is to be placed in deposit. The fourth column’ requires the 
‘particulars of the pérsou or persons in the case of bona fide doubt as to 
.whom such rent would be payable. There are two subdividéd : headings 
in column five which refers to the particulars of receipt ; sub-column 5A 
relates to the specification of the premises in respect of which the deposit 
is made and 5B relates to the period for which the rent is’ deposited. 
Column 6 has been: subdivided into three sub-columns.’ Sub-column 6(a) 
relates to rent, 6(b) relates to process fees or other charges and 6(c) relates 
to the total. sum. -The last column being column 7 relates to the remarks, 
if any. On the left hand bottom a space has been provided for:signature 
of the Chief Ministerial Officer and for inserting therein the date. On the ' 
right hand bottom a space has been indicated for. signature of, the person 
tendering the money. In the said Form No. II there are Part II, Part II 
and Part IV which are to be .used by the Clerk-in- -Charge of the 
Controller’s office. There are printed writings, viz., Treasury/Reserve 
Bank of India and Controller’s office respectively which | are to, be filled 
in by the Controller: or by the other, officers ' mentioned therein. ' 7 


20. --Form No. I provides for a form giving guidance of how an 
application for deposit of rent under section 2] of the West Bengal 
‘Premises Tenancy Act, 1956 hasto be made. Such form provides for 
particulars which are required to be furnished by the applicant, inter ‘alia, 
by statmg therein the name and address of the landlord or the person ‘or 
persons claiming to be entitled to such rent and has to be verified and 
signed in the manner as provided therein. ’ 


' Form No. IV provides for ‘general notice to be given under 
the outa of the Controller intimating, inter alia, the deposit of rent 
by the tenant in favour of the landlord and that the same not having 
been withdrawn have become due for forfeiture under the ' provisions of 
sub-section (6) of section 21 thereby giving notice that if no application 
‘for withdrawal would be made within 30 days from the date of the 
publication’ of the notice the amount in deposit would be forfeited to the 
State Government.’ A 


22. Rule 7 of the Rules of 1956 similarly provides that on receipt 
of deposit, the Controller shall cause a copy or copies of the application 
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for deposit to. be: seat by registered post ‘whe scr SE due to` 
the:person.to whom- the rent was last paid as also to the person or persons- 
mentioned: in-the, ‘application. Tt, ‘would appear: ‘that both: ‘Rules 6 and 7 
involye.- ministerial ‘act on the: part of: the; Controlle- or. ‘the officers” 
concerned. Sige yes oe ee ae an EY otp A i 
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"Rite 16 runs as follows’: — 


eek fee „of 4 „annas, shail be payne, on every application for 
| sorrection ofa challan depèsiting rent.” MAH aa 


23. : ‘Miss Chaturvedi ‘appearing on. “behalf. of ‘dies tenant- Sentio 
contends thatrunder this Rule 16-proyision-has been made for correction 
of.a. 6hallan - ‘depositing: the. rent and-on. that basis -the challans should 
‘be allowed to. be corrected: : In my opinion, sucha rule ‘could’ not have 
‘been’ framed under the’ ‘West: : Bengal: Premises: Tenancy ‘Rules, 1956" 
since the parent Act being the: West Bengal Premises Tenancy: Act; 1956 
which is the foundation of such: Rules - does: ‘not itself provide for such: 
correction. of‘a challan for depositing Tent. ‘ Accordingly,” such a Rule- 
cannotiistand on: its own and. Miss Chaturvedi: cannot. take advantage 
thereofi in support of'her coñìention. ie atc” a 
ta. | Such, being the provision of, the West ‘Bengal : Premises, Tenai 
Kes 1956 and, the: Rules ifremed ‘thereunder, - < being “the West Bengal 
Premises, Tenancy Rules, 1956 (as amended from; time to, time), to my: 
mind;,the-Rent : ‘Controller: has:not, been. given any , power to. correct the 
„challan iù any manner when the same would be filed by or on. behalf of 
the. applicant making. the deposit... In my view, the Rent Controller acts 
ministerially incexercise of his administrative. „function, while- receiving the 
money as deposit under, section 21: -of the Action the basis of the challans 
supported: byan.. application, in, respect, ‘thereto, The Rent Controller 
thereupon is required to send ‘a-copy, of the application to the landlord or 
persons claiming to be. entitled to the, Tent with, an. „endorsement showing , 
the date of, the, deposit, suċh endorsement being. authenticated by the seal 
of. his office and the; signature, of the Controller or some other, officer 
authorised, by ‘him. “ In’ the matter of „Teceiving such, deposit, the_ Rent 
Controller, ‘does not, function as a Court, and. the, statute, being. silent in- 
. giving, him, powers.t 40, correct the, challans, he could not assume jurisdiction 
to, allow any. correction to. be. iade in, such challans, That being the 
position, the Rent: Controller,, ‘not’. being a. Court, ‘cannot also exercise 
powers under section’ 151 of, the Code tọ- permit, any such. correction to | 
be. made can, such’ challans.. In‘ the absence of any “such power being 
conferred. ‘by, the statute, the. Rent Controller could: not have, any jurisdic- 
tion- “to entertain such, application.’ `. Tn any event. the. practical ; difficulty. 
that, is bound ‘to result from such correction, would be: that only one copy 
lying © with the Rent, Controller might be ‘corrected but not the copies 
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which have already been despatched. Similarly, the application containing 
the particulars would ‘continue to contain the incorrect '- particulars 
and,. as such, such’ correction could not be effected in the records 
of the; Treasury or: the Reserve Bank of India wherein entries in 
their books would be made on the basis of the said challans ‘and the, 
application in connection therewith. Such correction, if psrmitted, would 
Jead to anomalies and serious complications and the amount cannot be 
withdrawn on behalf of the landlord. In a sense, by committing such 
mistakes or errors or defaults in entering the correct particulars in the 
challans, the tenant would, be allowed to create ‘serious prejudice to the 
landlord in the matter of withdrawing such sums. | 
_ 25. As: obseryed hereinabove, there have, been -several decisions” 
on the point Telating to the correction of the challan by the Rent 
Controller or the officer functioning under him. In some cases such’ 
corrections were refused in respect of the months for which the deposits 
were made. .In some others the corrections were to be: made in the 
names. of the landlords, and some of the cases also deal with the 
application for correction of the addresses of the landlords. In the case of: 
Manik Chandra Durga Prosad & Bros. v. Bulakidas Baheti; reported in AIR 
1969 Cal 104, the Division Bench of this Court held that the rent 
_ control challans could not be corrected to change or alter the month or 
months for which the deposits were made. At the hearing it appeared 
that the defendant had made double payment in respect of payment 
of rent for the month of Jaistha, 2013 S. Y. After filing of the suit the 
defendant deposited the rent for the month of Sravan, 2015 S.-Y. in- 
Court within the time after service of summons, was effected on him. 
The learned Judge in granting adjournment observed that the legal 
effect of correction, if the challang were corrected, would be considered 
in due course and on that basis he gave an opportunity to the defendant 
to apply for correction. Thereafter on the application of the defendant 
the challans were corrected by the Rent Controller and the same after 
correction came up -before the learned Judge and on the basis of the 
evidence adduced by and on behalf of the defendant the learned Judge 
held, inter alia, that the defendant was not a defaulter. That showed 
that the learned Judge accepted the correction and had appropriated the 
payment of rent notiopally to the months that had been inserted in the 
challans by the corrections and on that basis came to the finding that the : 
: defendant was nota defaulter. The learned Judge also indicated that if 
the corfections had not been made there would have been defaults in 
respect 'of about-seven months. The matter came up before the Division 
Bench and it was held that the trial Judge had neither power nor 
authority to allow- the notional adjustments which were sought to be ' 
made on the basis of the corrected challans. In that case the question 
of delegation of power by the Rent Controller to the Deputy Registrar 
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„and the effect thereof were senad by. the said Bench but, in any 
event, it'was observed by the. said ‘Bench that any order of delegation 
even if such order existed would, be useless because there was ‘nothing in 
the Act which gave any power even to the Controller himself to make 

_ corrections in the challans and to vary the appropriation of the rent to a 
month other than what was mentioned in the application. It is observed 
that before rents would be deposited with Rent Controller, the same is 
always required to be accompanied by applications showing certain 
particulars which are specified in sub-section (2) of section 21 of the Act 
of 1956. - One of the particulars which is required to be furnished is 
about the name and address of the landlord or person or persons claiming 
to be entitled to such rent and the period for which the rent is sought to 
be deposited. The other particulars are with regard to the premises for 
which the rent would be- deposited with the description sufficient for 
identifying the premises; and the fourth particular is with regard to 
the reason and circumstances for the application for deposit of the rent. 
The Bench also has considered the provision of sub-section (4) of — 
section 21 of the Act of 1956 whereby the Controller is required to send 
the copy or copies of the application to the landlord or persons, claiming 
to be entitled to the rent with an endorsement showing the date of the 
deposit and such endorsement has to be authenticated by the seal of 
the Court and the signature of the Controller or the other officer 
authorised by him. The said’ sub-section (4) provides that such 

- authenticated copy of the application would be made admissible in 
evidence in all Courts of law. The Bench also has noted the various - 
difficulties that would crop up if such corrections would be allowed in 
the matter of making a valid deposit as required by law. I shall have 
occasion tu deal with this case more in detail, hereafter after discussing the 
other decisions of this Court. Suffice it to say, {hat the appeal was 

allowed and the judgment and decree of the trial Judge was set aside and a 
decree was passed in ‘favour of the plaintiff for khas possession on the 
basis that the defendant had committed defaults in payment of rent 

-~ practically for all the months subsequent to Jaistha, 2013 S. Y. 

26. In the case of (2) Bengal Tent Factories and Anr. v. M/s. 

Amiya Prova Das Gupta & Ors, reported in 64 CWN 342, the formalities to 

- be complied’ with for deposit of rent with the Rent Controller under the 
West Bengal Premises Rent Control (Temporary Provisions), Act (XVII 
of 1950) were considered by a Bench of this Court. That was a case of 
default in payment of rent which deprived the tenant of the protection 
given under the said Act of 1950. The deposits from July, 1952 to 
August, 1953 with the Rent Controller had been made in the name of 
M/s. Amiya Prova Das Gupta in the place and stead of Mrs. Amiya 
Prova Das Gupta. ‘Tt was held inthe circumstances of that case that the 
deposits were not valid deposits and it was also held to be a case of 
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deliberate and designed act calculated to prevent the landlord from 
withdrawing the particular deposit of deposits within the meaning of 
section 20(2) of the said Act of. 1950. In that case the Division Bench 
strictly construed the question of a valid deposit under the provisions of 
sections 19 and 20 for the purposes of section 12 of the said Act of 1950. 
Accordingly, the defendant-tenant could not avail of the protection 
granted by the said Act of 1950. 


27. Inthe unreported decision of (3) Smt. Sibani Bala Adhikary 
& Anr. v. Nagendra Nath Ghose & Anr. in Matter No. LPA 16 of 1973, - 
„another Division Bench of this Court by its judgment and order dated 
June 27, 1980 held the same view. That was also a case where the 
Aditional District Judge found that such deposits with the Rent 
Controller were invalid not only on the ground that no fresh tender 
had been made by the defendant-tenant after the dismissal of the 
previous second appeal but also on the ground that the defendant-tenant 
had wrongly given the address of the plaintiff landlord in his rent 
control challans from August, : 1957. The landlord’s residence was at 
80A,-Pipe Road but in the rent!contro! challans the defendant-tenant had 
wrongly given the landlord’s address some time as 2A, Harisabha Street 
and some time as 2A, Hari Ghose Street. It was, accordingly. held that 
all such deposits were invalid.’ In that case the plaintiff-landlord had 
withdrawn the rents upto the month of July, 1956. The Bench, however, 
held that the deposits made by the defendant-tenant in the office of the 
Rent Controller for the months of August to December, 1957 and January 
to March, 1958 were not valid. ' It was the defendant-tenant who in such 
rent control challans did not give the correct address of the plaintiff- 
landlord’s premises. It was observed by the Bench that the name and the 
address of the landlord for the person.to whose credit the amount was to 
be placed in deposit were required to be stated both in the application 
Form No. | and in the challans in Form No. 2 prescribed by Rule 6 of the 
West Bengal Premises Tenancy’ Rules. Such discrepancies have already 
been mentioned hereinabove.. The provision of sub-section (2) of 
section 22 of the Act, 1956 was considered by the said Division Bench and 
on the basis thereof it was found on the facts thereof that the deposits 
made by the.tenant were so made by making wilful or negligent wrong 
statements and as such the same were not valid deposits. The Bench 
relied on the aforesaid decision in the case of Bengal Tent Factories Ltd. 
& Anr. v. M/s. Amiya Prova Das Gupta & Ors. (supra). The said Bench 
also considered the decision in the case of Manick Chand Durga Prosad 
v. Bulakidas Baheti (supra). | 


28. In the case of (4) Provabati Chakrabarti v. Satyendia Nath 
Chatterjee and Ors., 1978(1) CLJ: 629 my brother, Chittatosh Mookerjee, J. 
sitting singly, considered a case where the name of S. K. Chatterjee 
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was written in the challans in the place and stead of the plaintiff No. 1, 
S. N. Chatterjee. On that basis the landlord made an application under 
section 17(3) of the West Bengal Premises Tenancy Act, 1956 stating, 
inter alia, that the defendant-tenant had not complied with the provisions 
of section 17(1) of the said Act and the tenant was not paying oF 
depositing the amount which was the equivalent of the rent. In that 
. Proceeding the defendant-tenant also filed an application under section 151 
of the Code stating, inter alia, that such deposits were duly made in the 
office of the Rent Controller. In respect of the wrong name in which 
the deposits were made, the tenant claimed that the same were bona fide 
typing mistakes and that steps were being taken for the correction of the 
challans. In that application she prayed for condonation of the mistake 
made in the said Challans. The trial Court rejected the said tenant’s 
application under section 151 of the Code. The matter then came up 
before my brother, Mookerjee, J. in the Civil Revisional Jurisdiction. 


29. The matter has been elaborately, discussed from all its 
aspects. It was pointed out therein that the tenant had heen making 
deposits in the office of the Rent Controller through different persons 
at different times. Rents up to 1975 were deposited in the name of 
S. N. Chatterjee and the other co-plaintiff landlords did not object to 
that and obtained withdrawals thereof. In respect of the challans for 
1966-67 the tenants deposited the said sums in the name of S.K. 
Chatterjeee'in place of S. N. Chatterjee, but stated that the same were 
bona fide typing mistakes. The tenant was directed to produce the 
challans by the Court below, but the same was not complied with. 
Thereafter, the plaintiff No. 2 was examined as a witness in the said 
application under section 17(3) but the defendant did not cross- 
examine him nor did she depose herself. On that basis the trial Court 
made an order in the landlord’s application and dismissed the application 
made by the tenant under section 151 of the Code. The relevant 
provisions of the amended West Bengal Premises Tenancy Act being 
West Bengal Act XXXIX of-1965 as also the various decisions of this 
Court were considered by my brother, Mookerjee, J. 


30. It was held therein that the deposit of rent under section 21 
of the West Bengal Premises Tenancy Act was based on the contractual 
obligation of the tenant to pay rent. My learned brother noted in that 
judgment that not only the deposits were not made in the names of all 
the landlords but the tenant purported to deposit only in the wrong 
name of S K. Chatterjee as her landlord. It was held in the facts of 
that case that there was considerable force in the argument advanced on 
behalf of the landlord that such inaccuracy would disentitle the four 
plaintiffsto withdraw those deposits from the office of the Rent Controller 
when the same were deposited in the wrong name of S. K. Chatterjee. 
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It was held that such deposits i in one name by omitting the names, of the 
other landlords and by mentioning a wrong description of the plaintiff 
No. 1 therein clearly.invalidated the deposits made by the defendant in 
. the office of the Rent Controller: 


. 31. It was also noted therein that thé assertion of the -plaintiffs 
that the deposits were so made in the wrong name deliberately to put | 
the plaintiffs in trouble, was not traversed on behalf of the defendant. 

It was held, ; accordingly, that such deposits in the name of S. K. 

Chatterjee as landlord in the, office of the Rent Controller were not 
capable of being corrected either by the Rent Controller or by the learned 
Munsif hearing the Ejectment Suit. It was held that such deposits were 
made with the Rent Controller, in contravention of section 17(1) of the 
West Bengal Premises Tenancy:Act. Itis, however, open to the Court 
to hold whether deposits made'with the Rent Controller is valid or not. 





32. With respect I agree with the said decision and the reasons 


given therein. A 


33. Our attention has:been drawn to the Delhi High Court 
decision of Rohatgi, J. in the case of (5) Shri Gurditta Mal v. Shri Bal 
Swarup, reported in (1980) 1 RCJ 500 where it was held that even though 
the Rent Controller was not a Court, but a tribunal, the Rent Controller 
had power to recall or vacate his own order on the ground that it was 
inherent in the constitution of every such tribunal to exercise such 
powers. That case is clearly distinguishable from the facts of the case 
before us. That decision is also distinguishable on the ground that the 
same has considered the power'of the Controller under section 151 of the 
Code to set aside an evictign order. The proceeding therein was 
judicial or at least quasi-judicial in nature, whereas section 21, of the 
West Bengal Premises Tenancy Act does not contemplate any judicial 
proceeding before deposits are, made in the office of the Rent Controller. 
The Controller is not required to satisfy bimself that any of the reasons 
mentioned in section 21(1) of the Act really exists or not before the Rent 
Controller accepts deposits of; rent. Here, the Rent Controller is not 
supposed to correct his own mistake in his inherent power. The matter 
before us involves the correction of a rent control challan which 
contained a mistake committed by the applicant depositing the rent with’ 
the Rent Controller. Moreover, that case was decided on the basis of 
some provisions of the Delhi: Rent Control Act, 1958 which are not in 
pari materia with the West Bengal | Premises Tenancy Act, 1956. In my 
opinion; the Delhi case has $ application to the facts of the case before 
us. 





34. For all these reasons, as stated above, I am of the view that the 
Rent Controller has no power to correct the challans, however, much it 
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may act harshly on the tenant, inasmuch as the statute does not provide 
for any such power for correction of any such mistake by the Rent 
Controller. The Rent Controller, not being a Court, cannot even correct 
the challans under section 151 of the Code of Civil Procedure which is not 


available to him in the exercise of his administrative function: 


‘35. Iam of. the view that the Division Bench decision of 
D. N. Sinha, CJ. and A.K. Mookerjee, J. in the case of Manick Chand 
Durga Prosad & Bros. v. Bulakidas Baheti, reported in AIR 1969 Cal 104 
has correctly laid down the law on this point and the view expressed by 
the referring Bench of S. K. Datta and H. N. Sen, JJ. does not express the 
correct legal position. 


. 36 I decide the matter accordingly. The Rule is accordingly 
discharged with no order as to costs. Let the records be sent down as 
expeditiously as possible. ` 


` Banerjee, J.: 1 agree. 


. 37. Mookerjee, J. : I agree with the answer proposed by His Lordship 
Hon'ble Mf. Justice R. M. Datta but having regard to the importance of 
the question, I would prefer to separately record my reasons. The 
revisional application under Article 227 of the Constitution previously 
came up for hearing before S. K. Datta and H. N. Sen, JJ. but they were 
unable to agree with the earlier decision of the Division Bench consisting 
of D. N. Sinha, CJ. and A. K. Mukherjee, J. in (1) Manick Chand Durga 
Prosad & Bros. v. Balukiads Baheti, AIR 1969 Cal 104. Accordingly, 
S. K. Datta and H.N. Sen JJ. under Rule 1(ii), Chapter II of the 
Appellate Side Rules made a reference and the learned Chief Justice has 
constituted the Special Bench for hearing the following question of law 
arising in the said revision case :— 


“Whether or not the Rent Controller appointed under section 
` 26(1) of the West Bengal Premises Tenancy Act, 1956, has any power 
to allow corrections to be made in the challans by which a tenant 
deposits rent with the Controller under section 21(1) of the said 
Act”. 


__ 38. M/s. Arun Brothers, the petitioner in`this Civil Rule, claimed 
to be a monthly tenant under the plaintiff-opposite-party in respect 
of a flat in the ground floor of Premises No. 101, Jodhpur Park, P. S. 
Tollygunge at a rent of Rs. 200/- per month payable according to English 
calendar. The petitioner had purported to deposit under section 21(1) 
of the West Bengal Premises Tenancy Act rent of the said premises 
from the month of April, 1970 to November, 1970, inter alia, on the 
allegation that the opposite party landlord did not accept the rent tendered 
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to him. It appears that the petitioner in the said rent control challans 


had described the landlord as Sakti Prosad Chatterjee instead of Sakti 
Prosanna Chatterjee. 


"39. On -l4th September,’ 1970 the plaintiff-opposite-party had 
instituted Title Suit No. 122 of 1970 in the 3rd Court of Munsif at 
Alipore for ejectment of the potitioner, inter alia, on the allegation that 
the plaintiff reasonably required the suit premises for his own use 
and occuption. The ‘present petitioner had been contesting the said 
Ejectment Suit. The plaintiff-opposite-party had filed an application 
under section 17(3) of the West Bengal Premises Tenancy Act for 
striking off the: petitioner’s defence against. delivery of: possession, 
presumably on the ground that the petitioner did not comply with the 
provisions of sub-section (1) of | section 17 of the Act by depositing or 
paying rent for the period for which it had committed default. In 
support of its objection to the said application under section 17(3) of 
the Act, the petitioner had filed in the said ejectment suit challans 
showing deposits of rent for ithe aforesaid period April, 1970 to 
November, 1970, to the credit of Sakti Prosad Chatterjee. | 


40. The learned Munsif in whose Court the said Ejectment Suit 
against the petitioner was pending had returned the said rent contro] 
challans to enable the petitioner to apply before the Rent Controller 
for making necessary corrections'therein. The Registrar, Rent Controllers 
Office had initially rejected the petitigner’s application for correcting 
the said rent control challans. | Therea er, the petitioner filed another 
application before the learned: Rent Controller for making necessary 
corrections with regard to the name of the landlord which according 
‘the petitioner through bona fide mistake and inadvertance had been given 
as Sakti Prosad instead of Sakti Prosanna Chatterjee. The same was 
registered as Miscellaneous case. The landlord-opposite-party opposed 
the said prayer of the petitioner; The learned Rent Controller by his 
order dated 15th January, 1974 had rejected the said application. Being 
aggrieved, the petitioner preferred an appeal under section 29 of the West 
Bengal Premises Tenancy Act. The learned Additional District Judge 
dismissed the said appeal holding, inter alia, that in view of the Division 
Bench decision in Munick Chand Durgaprosad’s case (supra), the Rent 
Controller had rightly refused to'correct the challans in question. The 
Rule obtained by the petitioner from a learned single Judge of this Court 
was referred to the Division Bench. S. K. Datta and H. N. Sen, JJ. 
as already stated, referred to Special Division Bench the aforesaid question 
of law relating to the power, if 'any, of the Rent Controller to ‘allow 
corrections of rent control challans. 


41. The State Government by notification under section 26(1) of 
the West: t Benia! Premises Tenancy Act, 1956 appoints a person to be 
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the Controller for any area or part of an area to which- the said Act 
extends, to exercise the powers and to’ discharge the duties of the 
Controller. The State Government has been authorised by section 26(2) 
of the said Act to also appoint an Additional Controller or a Deputy 
Controller or Registrar or a Deputy Registrar. An Additional or Deputy 
Controller, according to sub-section (3) of section 26 of the West Bengal 
Premises Tenancy Act; 1956, shall exercise such functions of the Controller 
as may subject to the control of the State, Government be assigned to him 
by the Controller. A Registrar-or a Deputy Registrar shall exercise 
such of the functions of the Controller relating to the rent deposit under 
section 21 as ‘may be delegated to him by the Controller in writing. 

h After section.26 of thé said Act was amended by the West Bengal Premises 
Tenancy (Amendment) Act (30 of 1969) a ‘Controller, an Additional 
Controller or a Deputy Controller appointed under the.said section shall 
be a member of the Indian Administrative Service or the Executive or 
the Judicial Branch of the State Civil Service or the State Junior Civil 
Service or to be a Sub-Magistrate or Sub-Collector. 


' 42. Under sub-section (1) of section-21 of the West Bengal 
Premises Tenancy Act, 1956 the tenant may deposit rent with the ‘Rent 
Controller in the prescribed manner in the following two circumstances : 

(a) where the landlord does not accept any.rent tendered by the 
tenant within the time referred to in section 4, or 

(b) where there is a bona fide doubt as to the person or persons 
to whom the rent is payable. 


“43. -The- sub-section (2) of section 21 of the said Act lays down 
that the deposit of rent shall be accompanied by an application supported 
by an affidavit by the, tenant stating the particulars set out in clauses (a) 
to (d) of the said sub- section (2). When reasons and circumstances for 
making deposit. remain the same. no affidavit is required for making 
deposits of rent for successive months (vide proviso to section 21(2) of 
the West Bengal Premises Tenancy Act, 1956). 


7 


44. The tenant’s application for ‘such deposit. is required by 
section 21(3) of the Act to be accompanied by true copies along with 
perscribed fees fo sending copy or copies to the landlord or landlords by 
registered post with. acknowledgement due. ‘The Controller under sub- , 
section (4) of section 21 of the‘Act sends in the prescribed manner the 
said.copy or copies of the. application to the landlord or the person 
claiming to be entitled to the reat with an endorsement showing the date 
of deposit. - Sub-section .(4A) of. section 21 dispenses with the necessity 
of making tender of rent before depositing rent for each month under 
section 21(1)-of the Act and ‘the view taken by a Division Bench in 
(6) Kaviraj v. Baijnath, AIR 1968 Cal 56, on the point is not longer 
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good law. Rules 6 and of the West Bengal Premises Tenancy Rules 
prescribe the detailed procedure for deposit of rent under section 21 of 
the Act in the office of the Controller. The Form No. 1 and the Form 
No. 2 under the said Rule 6 prescribe respectively the manner of making ` 
an application for deposit and the : specimen challan which is to be filled 
in by the payer. | 


45. Neither the West Bengal P Premises Tenancy Act, 1956 nor the 


West Bengal Premises Tenancy Rules, 1956 expressly confer any power upon 
the Rent Controller to allow correction of the aforesaid application or 
the challan after-the same have been already filed in the Rent Controller’s 
Office. In the absence of any such power to allow correction of the said 
application or the challan, the provision of Rule 16 of the West Bengal 
Premises Tenancy Rules prescribing a fee of 4 annas as payable on every. 
application for correction of a challan- depositing rent is of no conse- 
quence. Only in case-the Controller enjoys express or implied power to 
allow correction of a challan, the ‘Rule 16. which is “merely procedural i in 
nature, could be given effect to. Undisputedly, there is no specific 
provision for filing of any such application for correction of a challan and 
there is no provision of, vesting ithe Controller or any other authority 
with power to entertain such an application. Therefore, the question of 
payment of court fees upon such application could not arise. 


46. Miss Chaturvedi, learned Advocate for the petitioner, has, 
however, submitted that under sub- section (5) of section 29 of the West 
Bengal Premiss Tenancy Act, 1956 the Rent Controller or an Appellate 
Officer “in dealing with the procedures under this Act” is “deemed to 
be a Court for the exercise of powers under section 151 or section 152 or 
Order 47 ‘of the Code of Civil! Procedure, 1908”. Therefore, according 
to Miss Chaturvedi, in the exercise of his inherent powers under 
section 151 of the Code, the Rent Controller may in appropriate cases 
allow a tenant to correct an appl.cation. Iam unable to accept the above 
submissions. The Rent Controller is nota Court for all purposes within ` 
the meaning of the Civil Procedure Code. Even in relation to his judicial 
powers, he has been often described as a Persona designata or as a. Court 
of Special Jurisdiction. Only while conducting the proceedings under the 
Act, the Controller is deemed to be a Court for the exercise of the 
aforesaid powers under the Code of Civil Procedure. 


47. It is settled law that “the inherent power has not been conferred 
on the Court ; it is a power inherent in the Court by virtue of its duty to 
do justice between the parties before if” vide observations of the Supreme 
Court in (7) Monoharlal v. Seth Hiralal, AIR 1962 SC 527 (see also (8) Arjun 
Singh v. Mohindra Kumar & Ors., AIR 1964 SC 993; (9) M/s. Ram Chand 
& Sons Sugar Mills v. Kanhayalal Bhargava & Ors., AIR 1966 SC 1899 


etc.). The view expressed by ase Lordships Woodroff and Mookerjee, JJ. 
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in the well-known case of (10) Hukum Chand Boid v. Kamalanand Singh, 
ILR XXXIII Cal. 927, on the inherent power of the Court has now 
become locus classicus. Their Lordships pointed cut that the Civil 
Procedure Code was not exhaustive and it did not affect previously 
existing powers unless the Code had taken them away; in matters with 
which it does not deal a Court will exercise an inherent jurisdiction to do 
that justice between the parties which is warranted under the circumstances 
“and which the necessities of the case require. 


48. Ccurts have now recognised that the tribunals and quasi- 
judicial authorities also possess by implication all powers and duties 
incidental and necessary to make the exercise of the powers expressly 
conferred upon them fully effective. Thus, the Supreme Court in the 
case of (11) The Income Tax Officer, Cannanore v. M. K. Mohammad 
Kunhi, AIR 1969 SC 430 upheld the view of the Kerala High Court that 
section 255 (5) of the Income Tax Act, 1961 empowered the appellate 
tribunal to regulate its procedure. But it was doubtful if the power of stay 
could be spelt out from that provision. But the appellate tribunal must 
be held to have the power to grant stay as incidental or ancillary to its 
appellate jurisdiction. 


49. It is equally well-settled that administrative authorities do not 
possess inherent powers like Courts, tribunals and quasi-judicial bodies. 
A person or authority exercising executive powers act within the bounds 
of its authority conferred by Statutes, Rules, Directions etc. as the case 
might.be. The doctrine of power to act Ex Debito Justitiae is not an 
attribute of administrative authorities but of Courts which enjoy such 
inherent powers to do that real and substantial justice for the administra- 
tion of which they alone exist. 


50. In sub-section (5) of section 29 of the Act the term 
“proceeding” has been used in its meaning——‘as step in an action’, i.e., ‘a 
legal process to enforce a right’—(vide Words and Phrases Legally Defined, 
2nd Edn., Vol. IV, at pages 182-184). “It indicates a prescribed mode in 
which judicial businessis transacted”—(vide (12) Babulal v. M/s. Hazarilal, 
“AIR 1982 SC818, paragraph 17). In our view, the expression “dealing with 
the proceeding” in sub-section (5) of section 29 clearly refers only to the 
judicial and quasi-judicial proceedings before the Controller or an 
Appellate Officer.. Therefore, the Controller and the Appellate Officer 
are deemed to be Courts for the exercise of powers: under section 151 or 
section 152 of the Code in relation to judicial and quasi-judicial proceed- 
ings before them. The implication does not indicate any intention on the 
"part of the legislature to depart from the well-settled principle that only 
the Courts and tribunals discharging judicialand quasi-judicial functions 
enjoy inherent or incidental or implied powers to do justice. Therefore, the 
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power of the Rent Controller under sub-section (5) of section 29 of the 
Act ought to be confined to the proceedings before him which are 
judicial or quasi-judicial in nature. 


51. We have already referred to section 26 of the Act which deals 
with appointment of Controller and other officers. An examination of the 
different provisions of the West Bengal Premises Tenancy Act indicates that - 
the Controller’has been vested with both administrative or executive and 
judicial or quasi-judicial powers. Some of the proceedings before him are 
judicial in nature and the Controller in conducting them shall be deemed 
to be a Court for the purposes of exercise of powers under sections 151 
and 152 or Order 47 of the Code of Civil Procedure, 1908. It is significant 
that the Controller under sub-section (5) of section 29 even in respect of 
the said proceedings shall not be deemed to be a Court for all purposes but 
only for the exercise of powers under the said three provisions of the Code 
specified in a sub-section (5). The use of the expression ‘‘deemed” in 
sub-section (5) of section 29 is also significant because the same has been 
used for creating a statutory jfiction for the purposes of making the 
Controller a Court only for jcertain limited purposes. The Judicial 
Committee in -(13) Commissioner of Income Tax, Bombay Presidency'v. 
Bombay Trust Corporation Ltd., AIR 1930 PC 54, with reference to 
sections 42 and 43 of the Income Tax Act, 1922 had observed : “when a 
person is deemed to be something, the only meaning possible is that 
whereas he is notin realty that something, the Act requires him to be 
treated as if he were” see also in| the case of (14) Income Tax Commissioner 
v. Teja Singh, AIR 1959 SC 352 and (15) East & Dwelling Co. Ltd. v. 
Fuesbury Borough Council, 1952 AC 109 at page 132. 


52. Weare of the view that the said deeming provision of sub- 
section,(5) of section 29 of the |West Bengal Premises Ténancy Act, 1956 
cannot be applied when the Controller is not dealing with any of the 
proceedings under the Act but he is functioning administratively or in his 


ministerial capacity. 3 


53, We may now mention ‘some of the- proceedings which the 
Controller is required to conduct in a judicial or quasi-judicial manner :— 


(1) Controller’s power! under section 7 of the West Bengal 
Premises Tenancy Act, 1956 to order the landlord to: refund rent or 
premium which are not recoverable under the Act. (In this conection 
see observation of Dasgupta and Lahiri, JJ. in (16) Rai Bahadur 
Ramprosad .-Rajgharia v, British Insulated Callender’s Cables Ltd; 
57 CWN 540 : AIR 1954 Cal 13 with reference to section 7 of the 
West Bengal Premises Rent Control (Temporary Provisions) Act, 
1950 holding that the Rent Controller is not a Court within the mean- 


-ing of Civil Procedure Code but he had power to order restitution), 
si l 
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(2) Controller’s power to fix, increase and revision of fair rent 
under sections 8 to 12 of-the Act. 


(3) Controller’s power under the proviso to sub-section (3A) of 
section 13 of the Act permitting institution of a suit under clause (f) 
or (ff) of section 13(1) before expiration of the period of three years 
from the date of the landlord acquiring interest in the premises. 


(4) Controller’s power under sub-section (3) of section 16 of 
the Act declaring a sub-tenant as a tenant directly under the land- 
lord and fixing the rent payable by him. 


(5) The Controller’s power under section 18 of the Act to order 
restoration of a tenant-who had been evicted under a decree obtained 
by the landlord under clause (f) or (ff) ‘of section 13(1) of the Act 
but the latter fails to commence building or rebuilding or addition 
or alteration or fails to occupy the premises as the case might be 
within six months of the eviction of the premises by such tenant or 
landlord having occupied the premises again relates within 10 years. 


(6) Controller’s power under sub-section (2) of section 18A to 
order restoration to a tenant who had been ejected under section 
13(1)(f) of the Act on completion of the building or rebuilding 
or addition or alteration. 

(7) Controller’s power under section 21(5) of the Act to allow 
withdrawal of any deposit or rent by the person entitled to receive 
the rent deposited. 


` (8) Controller’s power under sub-sections (8) and(9) of section 21 
of the Act respectively to punish a tenant who deposits rent with 
material untrue statements and the landlord who without reasonable 
cause had refused to accept rent though tendered to him. 


(9) Controller’s power under section 25A of the Act to fix fair 
rent and number of lodgers in hotels and lodging houses and to award 
punishment under section 25F of the Act. 


(10) Controller’s power under section 30 of the Act to inflict 
penalties for contravention of section 5 clauses (a) and (b), section 
6, section 14(1), section 15, sub-sections (1) and (2) of section 16, 
contravention of sub-sections (1) and (2) of section 18, Controller’s 
power under’ section 31 to impose penalty for disturbances of 
easements or inte:ference with supply and service etc. 


(11) Controller’s power under sections 34 and 35 regarding 
repairs and taking measures for maintenancelof-essential services. 


(12) Controller’s power to allow the tenant to get sunoly of 
electricity to the premises. 
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54, In order to conduct the aforesaid proceedings the Controller 
has been vested with some of the powers of the Court and he is also 
required to act judicially and/or quasi-judicially. These proceedings, 
commence by filing an application or complaint. The Controller is 
required to give notice and/or opportunity of hearimg to the parties before 
passing his orders in the said proceedings. Final orders passed by the 
Controllers in these proceedings have been also made appealable under 
sub-section (1) of section 29 of the West Bengal Premises Tenancy Act, 
1956. This Court under Article 227 of the Constitution also exercises 
its power of superintendence and control over the Controller and the 
Appellate Authority in respect of these quasi-judicial] proceedings. It 
may be noted that this Court no longer exercises administrative control 
and superintendence over the Controller and other officers mentioned 
in section 26, who are appointed | by the State Government. 


55. The Rent ‘Controller! however, does not act judicially or 
quasi-judicially in the matter of deposits of rent by tenant under 
section 21(1) of the West Bengal Premises Tenancy Act. The tenant 
can deposit under sub-section ( d) of section 21 rent with the Controller 
in the prescribed manner. Buttbe West Bengal Premises Tenancy Act 
and the Rules made thereunder do not lay down that before allowing 
the tenant to deposit the rent; the Controller would conduct any 
proceeding. There is no provision for giving opportunities of hearing to 
the tenant and the person to ‘whom the rent is payable before the 
Controller would allow a tenant to deposit rent in his office. Therefore, 
before accepting deposit of rent, the Controller does not quasi-judicially 
decide whether or not the landlord had refusedtie-rent tendered by the 
tenant within the prescribed time or whether or not there was any 
bona fide doubt as to the person or persons to whom the rent i$ payable. 
The sub-section (2) of section 2l'of the Act similarly does not lay down 
that before allowing the tenant ito deposit rent, the Controller would 
adjudicate whether or not all or any of the particulars stated in the, 
application of the tenant were untrue or false. On deposit of rent being 
made, the Controller under sub-séction (4) in the exercise of his adminis- 
trative powers sends in the prescribed manner copy or copies of the 
application of the tenant by registered post with acknowledgement due. 


56 The Controller’s power to punish the tenant for making 
materially untrue statements in| his application regarding reasons and 
circumstances for deposit i is no doubt quasi-criminal in character. The 
proceeding under sub-section (9) of section 21 regarding the complaint 
against the landlord that without reasonable cause he had refused to accept 
rent though tendered in time is also a quasi-criminal proceeding. After 
the Special Bench decision of (17) Sethia Properties v T. R. Bhabnami, 
in 64 CWN 899, the Rule 10 of the West Bengal Premises Tenancy 
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Act was substituted, inter alia, that in case of enquiries relating to 
offences, the Controller shall follow the Criminal Procedure Code, 1898 
for the trial of the cases. ;In,this-connection also see (18) Triloknath 
v. Malati,, AIR 1967 Cal 145. But- the Controller even under sub- 
sections (4) and (9) of section 21 of the Act does not determine the 
guestions which the Civil Court may a aka m a suit for eviction 
under section 13(1) of the Act: , 


-57- The sub-sections (1) and (2) of section 22 of the Act clearly 
indicate that while trying a suit or proceeding for recovery ‘of possession 
under any of the clauses of sub-section (1) of section 13 of the Act, it is 
the Civil Court which shall adjudicate.whether or not deposits of rent made 
under section 21 of the Act should, be considered as validly deposited. 
When the deposit is within time and the same does not contravene sub- 
section (2) of section 22 of thé Act, the deposits constitute payment of rent 
to the landlord and amounts to valid legal tender of rent. The use of 
the expression “for the purpose of clause (i) of sub-section (1) of 
section 13” in sub-section (1) of section 22 of the Act and nearly similar 
expression in sub-section (2) of section 22 indicate jurisdiction has been 
conferred not upon the Controller but upon the Civil Court trying an 
- ejectment suit/appeal to determine whether deposit or deposits of rent 
are within time or whether or not the tenant-had wilfully or negligently 
made any false statement in his application under section 2! of the Act 
for depositing the rent and whether the landlord had. withdrawn the 
amount and had thereby waived the same under section 24 of the Act. 


58. Any other interpretation of the above provisions would lead to 
anomalies and complications which would be difficult to resolve. In the 
first place, we have already pciated out that the West Bengal Premises 
Tenancy Act and the Rules made thereunder do not provide for conduc- 
ting any proceeding by the Controller before accepting deposits of rent. 
In fact, itis common knowledge that a large number of' deposits are 
received in his office. Therefore, it would have been almost impossible for 
the Controller to adjudicate before accepting such deposits of rent in his 
office. The Court and not the Controller has been given jurisdiction under 
section 13 of the West Bengal Premises Tenancy Act, 1956 to pass decrees 
or orders for eviction of tenants enjoying protection under the West 
Bengal Premises Tenancy Act.- Therefore, it is meet and proper that not 
the Controller but the Court should decide whether or not the defendant 
is a defaulter and liable to be ejected under section 13(1)(i) of the Act by 
not paying or validly depositing. rent. Whether or not any deposit or 
deposits in the office of the Rent Controller’ constitutes payment to the 
landlord and amounts to lega] tender are to be considered by the Civil 
. Court before determining whether or not the deposit or deposits were 
made within the prescribed time and whether or not in his application the 
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tenant had wilfully or negligently made any false statement. If on the 
other hand, it was held that both the Controller and also the Civil Court 
could independently decide the above questions, then there might be 
conflict of decisions resulting in serious anomalies. In this reference, we 
have not been called upon to decide the Civil Court’s power to allow 
Correction in relation to payment or deposits made under sub-sections (1), . 


(2) and (2A) of section 17 after the institution of a suit. 


59. For the foregoing reasons, my conclusion is that the Controller 
does not conduct any proceeding within the meaning of sub-section (5) 
of section 29 when the said officer accepts deposits of rent made under 
section 21 of the Act. For the same reason, the Controller cannot be 
deemed to be a Court exercising powers under section 151 or section 152 
of the Act in the matter of acceptance of deposit of rent made under 
section 21(1) of the Act. Therefore, no application lies before the Rent 
Controller for making corrections of any of the statements contained in an 
application referred to in sub-section (2) of section 21 read with Rule 6 
of the West Bengal Premises Tenancy Rules. There is no basis for the 
apprehension that this view cf the law is likely to create serious 
difficulties for a tenant who bona fide, makes any error in his application 
or challan under section 21 of the Act. The sub-section (2) of section 22 
invalidates a deposit when a tenant wilfully or negiigently makes any 
false statement in his application. Therefore, in a given case when the 
landlord alleges before the Civil Court that the tenant had made any false. 
statement in his application, thel tenant may establish the said statement 
even if false, was neither wilful nor negligent. The Court is required to 
judicially consider whether any of the said statements are false and h 
. secondly, whether or not the tenant had made such statements wilfully or 
negligently. We add that it is not necessary for us to decide whether or 
not the tenant-petitioner had wilfully or negligently described in the 
applications under section 21 the landlord as Sakti Prosanna Chatterjee. 
The said question, as already stated, may be decided by the Competent 
Court of law in accordance with law. 


60. Iconclude that the Controller has no inherent power to allow 
the tenant to correct the application and challans‘already filed by a tenant 
for. making deposit of rent under section 21(1) of the Act. We further 
hold that the case of Manick Chand Durga Prasad (supra), was corrrectly’ 
decided. D.N. Sinha and A K. Mukherjee, JJ. in Manick Chand Durga 
Prasad’s case (supra), allowed appeal as preferred by the plaintiff 
landlord against the judgment and decree of the learned Judge, 3rd Bench, 
City Civil Court, Calcutta dismissing its suit for eviction of the tenant- 
defendant on the ground of default in payment of rent. For deciding the 
case it was necessary for the Division Bench to determine whether or not 
deposits of rent with effect from the month of Jaistha, 2013 S. Y. made 
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by the defendant-tenant in the office of the Rent Controller were valid. 
After obtaining adjournment in the Ejectment Suit, the defendant-tenant 
applied before the Rent Controller for Correction of the rent control 
challans and the Deputy Registrar of the office of the Rent Controller 
had purported to correct the column of the said challans relating to the 
period to which the particular deposit of rent related by alternating the 
name of the month. The Division Bench held that neither the Deputy 
Registrar nor the Controller could make corrections in the challans and 
vary the appropriation of rent to a month other than what was mentioned 
in the application. Sitting singly while deciding the case of 
Prabhabati v. Satyendra, 1978 (1) CLJ 629, I have followed the Division 
Bench decision in Manick Chand Durga Prasad’s case (supra). J am unable 
to agree with the observations of the learned referring Judges that the 
aforesaid findings of the Division Bench in Manick Chand Durga Prasad’s 
case (supra), were obiter merely on the ground that the Division Bench 
in Manick Chand Durga Prasud’s case (supra), alternatively found that the 
teriant had deposited the said rents without first tendering them to the 
landlord and, therefore the deposits were invalid also on the said ground. 


61. For the foregoing reasons, I agree with my learned brother, 
R. M. Datta, J. that the Reference be answered by holding that the Rent 
Controller appointed under the West Bengal Premises Tenancy Act, 1956 
has no power to allow corrections to be made in the challans by which a 
tenant deposits rent under section 21 of the West Bengal Premises 
Tenancy Act. 


62. Therefore, there was no jurisdictional error either in the order of 
the learned Rent Controller or in the order of the Appellate Authority. 
Accordingly, the Rule obtained by the tenant-petitioner must fail. The 
Civil Rule be discharged without any order as to costs. Let the records 
be sent down expeditiously, 


THE COURT : Miss Chaturvedi, appearing on behalf of the 
tenant-petitioner, orally prays for a certificate for appeal to the 
Supreme Court. We have considered the arguments and are of the view 
that no substantial question of law of any general importance which 
need be decided by the Supreme Court is involved herein. Accordingly, 
we reject her prayer. 


P. R. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bankim Chandra Ray 
Decision:: August 20, 1982 


Dr. Jitendra Nath Banerjee & Ors. ETO kaki Petitioners- 


Versus 
State of West Bengal & Ors. tye Respondents* 


Constitution of India—Article 226—Objection as to maintainability 
of instant writ applications—Whether applications should be rejected in 
limine—Preliminary objections to entertainment of application by Writ Court 
—Necessary parties not impleaded—Unusual delay and laches of petitioners 
in moving Writ Court—True test—Whether a prima facie case and/or an 
arguable case has been made o iby petitioners 


The subject-matter of challenge in the instant two writ applications 
relates to the manner of conducting and publishing the results of 
the examinations held by the, West Bengal Bcard of Examination for 
admission of candıdates to the Medical, Engineering and Technological 
Degree ‘Colleges and also the competence of the West Bengal Board 
of Examination to frame rules and to hold the examinations in question. 


The two writ applications were heard together with notice to the 
respondents. A point was raised as to the maintainability of the instant 
writ applications as well as to the making out of a prima facie case or at 
least an arguable case for issuance of a Rule on each of the instant writ 
applications. Therefore, the hearing of the writ applications at this stage 
has been confined to the determination of the question as to whether 
any prima facie case or an arguable case has been made out by the 
petitioners in their writ applications for issuance of a Rule or not. 


Three preliminary objections were mainly raised on behalf of the 
respondents : (1) all the necessary parties have not been impleaded in the 
writ applications ; (2) there was unusual delay and laches of the petitioners 
in moving their respective applications before the Writ Court, which 
prevent the petitioners from getting extraordinary reliefs by issuing any 
writ or appropriate order or direction from the Writ Court ; and (3) the 
instant application is barred by estoppel and acquiescence. 


HELD: In the circumstances of the cases, the instant writ applica- _ 
tions are not liable to be rejected in limine for not impleading the successful 
candidates as parties to the applications although such candidates are 
necessary parties to such applications. The position has been sufficiently 
clarified in the judgment as to why the petitioners had not been able to 
implead those successful candidates in their writ applications. 


“In re: Dr. Jitendra Nath Banerjee & Ors. 
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“Considering. the facts of the instant ‘cases, "it appéars that’ there has 
not been any unusual delay and/or laches on the part of. ‘the pena in 
moving their applications before the Writ Court. - 


When Serious questions of far-reaching - importance have Boch raised in 
the writ applications by throwing a bold. challenge to, the competency of the 
, authority concerned and to the capricious manner in which, without laying 
down any norms and/or standards, extra marks had arbitrarily been added to 
“candidates without consulting the Board-of Examination, and the merit list 
“had been ‘published in the most arbitrary manner prejudicially affecting the 
Suture prospects of a large number of student-candidates who did appear at 
Me kaa sion test, the said: applications should not be rejected in limine. 


It is submited that the writ applicadors are barred by estoppel.and 
‘acquiescence inasmuch as the petitioners having had full knowledge of the 
e rules framed by the West Bengal Board: of Examination for admission to 
Engineering, Medical and Technological Degree Colleges, which were: duly 
supplied to them along with.the application forms for appearing at the test, 
¡clearly provide that the examinations would be held by- the Board of Exami- 
nation in the manner laid down therein. This submission of the-respondents 
is tiot sustainble. “The doctrine of estoppel, sin the facts and circumstances 
of the cases, does rot apply and these two applications cannot be rejected 
on this ground. The question of promissory estoppel also does not arise. 


The most important and vital question that requires to be considered in 

order to come to a prima facie finding as to whether any prima facie and/or 

_ arguable case has been made out by the. petitioners for issuance of a Rule in 
‘the instant cases is whether the Government is competent in the exercise of 
its executive power of the State to issue the requisite Government Orders as 
made in 1972 and in 198 1° respectively for the formation andjor constitution 
¿of the’ West’ Bengal Board of Examination, for holding examinations for 
admission of candidates to Engineering, Medical and Téchnological Degree 
Colleges. Inexplicably. connected with this issue there is another vital 
- „issue which also requires determination by the Writ Court which is whether 
Othe rules for holding the Joint Entrance. Examination, 1982 as framed 
- laying down the manner of holding the said. examinations can be made 
_by.the West Bengal Board of Examination constituted by the Government 
„on the strength of an executive order. T hirdly, whether the West 
| Bengal. Board of Examination which is constituted by the executive order 
of the ‘Government dated: 17.2.72 though not expressly ~ empowered 
by the Governor to frame rules laying down the -manner :and: mode 
-of holding the ‘said examinations is- competent to frame . the impugned 
„rules and whether -the same is enforceablé.. To decide the said issues itis 

- necessary and relevant to consider the extent of the executive power of the 
State. - That involves the ‘interpretation of Article 162 of the Constitution of 


|| 
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India and other relevant Articles of the Constitution including Article 154. 
Be that as it may, the attack that has been made by the writ applications 
as to thè competence of the Board to hold the Joint Entrance Examination 
for admission of candidates tò Medical, Engineering and Technological 
Degree Colleges affiliated to the University of Calcutta and to the rules 
framed for this purpose certainly, beyond any pale of doubts, raised 
important questions of law which are to be decided by the Writ Court. 
That being so, the petitioners have succeeded in making outa prima 
facie case as well as an arguable .case_for issuance of Rules on the 
instant writ applications. 
Cases referred to :— | 
(1) Vasant Krishnarao Paturkar v. D. R. Majramkar, AIR 1974 
“SC 1502 
(2) State of Bombay v. United Motors (India) Ltd., AIR 1953 SC 252 
(3) A.P. Chetiar v. State of Tamil Nadu, AIR 1971 SC 2085 
- (4) Naraindas Indurkhya v. State of Madhya Pradesh & Ors., AIR 
1974 SC 1232 ; 
(5) Ramjaya Kapur v. State of Punjab, (1955) 2 SCR 225: AIR 1955 
h SC 549 ` 
_ (6) ` Bennete Coleman & Co. v. Union of India, (1977)2 SCC 788: AIR 
l 1973 SC 106: 
(7) State of Madhya Pradesh v. Bharat Singh, AIR 1967 SC 1170: 
(1967) 2 SCR 454 i 
(8) Commissioner of Income Tax v. Ahmedabad “Rana Caste Associa- 
tion, AIR 1982 SC. 32. 
(9) Ramana Dayaram Shethy v. The International Airport. Authority 
of. India, AIR 1979 SC: 1628 
The judgment of the Court was as follows :— ° i 
The two ipetitioners, Dr. Jitendra Nath Banerjee and Sri Jayanta 
Banerjee, son of Dr. Jitendra Nath Banerjee moved an application under 
' Article 226 of the Constitution of India, challenging and/or assailing the 
impropér constitution of the West Bengal Board of Examination for 
admission to the Engineering, Medical and Technological Degree Colleges’ 
and ako the irregular and arbitrary procedure adopted by the Board of 
Examiners in the matter of! assessment of the examination papers 
submitted by the candidates appearing at the said Examination and also 
in the matter of conducting and publishing the results of the Joint 
Entrance Examination of 1982. 
2. On hearing the petitioners this Court by an are dated 30th 
July, 1982 directed the petitioners to serve copies of the application on the 
respondents with a notice mentioning specifically that the matter was 
specially fixed for hearing on 4th of August, 1982 at the first sitting of 
the-Court. An interim order was made on the following terms :— 
| ; - 
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“In the meantime there will be an interim rder restraining the 
respondents from giving effect to the impugned results of the Joint 
‘Entrance Examination: held. in 1982 and they are also directed to 
produce the results that have been published’ first on 30. 6. 82 as well 
as the subsequent results before-this Court on that day and they shall 
also preserve all the papers of the examinees.” 


Pursuant to this direction copies of this application have been sent to 
the respondent Nos. 2, 3 and 4 under registered covers with acknowledge- 
ment due and the receipts granted: by the Postal Department have been 
annexed to the Affidavit of Service sworn on 3rd August, 1982. It has 


_also been stated in the Affidavit of Service that a copy of the application 


has beén served in the office of the Goverament Pleader of this Court and 
the same was accepted on 3rd August, 1982. The relevant receipts have 


; also been annexed in the Affidavit „of Service. 


3. On the 4th August, 1982, eight applications for addition of parties 
have been filed pursuant to the leave asked’ for by the petitioners for 
moving the writ application not only’ on behalf of the petitioners but also 
ina representative capacity on behalf of the other parties interested in 
the result of the present case, who may join and/or contest in accordance 
with law. ‘As these applications for addition of parties were not opposed 
by the petitioners they were allowed and the petitioners were permitted 
to be added as petitioners in the main writ application. On Sth August, 
1982 two other applications for addition of parties have been filed and the 
same were also allowed by this Court. Subsequently, however, on 6th 
August, 1982, another eight applications have been filed for being added as 


„petitioners in the said -writ application. A separate writ application was 


filed praying for not giving effect to the results of the aforesaid 
Examination for admision i in the Medical Degree jana published by 
the said Board. 


4. "Before proveeding to consider the aint of the learned 
Advocates for both the parties as to the maintainability of this writ applica- 
tion ag well as to the marking out ofa prima facie case or an arguable 


_ case for the issuance of the Rule ‘it is pertinent and relevant to consider 


the pleadings made in the two writ applications. In the writ application 
moved on behalf- of Dr. Jitendra Nath Benerjee and Sri Jayanta Banerjee 
it has-been stated that the petitioner No. 2 is a good student having 
a-good. academic career consistently and i in support of the said statement 
the marks obtained by the petitioner No. 2 at the Secondary Examination 
held by the West Bengal Board of Secondary Education has been annexed 
wherefrom it appears that- the said petitioner had -obtained 633 marks, 
that-is, a ‘Tittle over of 63%, of marke being placed in ‘the First Division. 
It has also been ‘stated that he. dy appeared at the Higher Secondary 
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Examination held in April, 1982 and his Registration -No. was also 
mentioned. He applied for appearing at the Joint Entrance, Examination 
for admission in the Medical Colleges and he was. registered under 
Registration No. M/GAS- 114 as will be evident from the ‘Admit Card ` 
annexed as Annexure ‘C’ to the petition. It has been stated: that he duly 
sat for the Joint Entrance Examination and answered all questions to his 
` great satisfaction. He expected to be within the list of selected candidates 
for being admitted to the Medical Course and on 30th June, | 982 the first 
results of the Joint Entrance Examination were published and the said list, 
however, was hurriedly withdrawn for republication later on. Subse- 
quently 'the list of the successful candidates was published without mentio- ' 
ning therein the marks obtained by the candidates whose names appear in 
the said list and the name of the petitioner No. 2 did not appear therein. It 
has been further pleaded that the West Bengal ‘Board of Examination for 
admission to the Engineering, Medical and Technological Degree Colleges, 
did not follow any. system to’ afford an opportunity to -the aggrieved 
students for review, re-examination and/or scrutiny of his or her answer- 
scripts. It has also been alleged that the result that was published for the 
first time and that was published for the second time were different from 
each other and. this had given rise to serious doubts of' arbitrariness, 
discrepancy, malpractice and utter discrimination at the behest of some - 
persons of influence having vested interest. There was a great resentment 
amongst students who appeared at the ensuing examination, examiners 
connected with the examination, guardians, educationists and people m 
general as to the mala ‘fide and arbitrary mode of conducting and 
i publication of the result of the Joint Entrance Examination, 1982 held by 
the West Bengal Board of Examination for admission to the Engineering, 
Medical and Technological Degree Colleges. It has also been alleged that 
there had not been any fair examination of the answer-scripts of the 
students including that of the petitioner No. 2 and there is. discrimination 
in-tabulation of marks and in the publication of the list of successful 
candidates. It has been further pleaded in.the said petition that in certain 
‘selected cases, grace marks have given to the tune of sixty in number 
without having-any declared policy, rule, norms, procedure- and lawful — 
practice. In the matter of giving grace marks an arbitrary procedure had - 
been adopted and neither the consent of the examiners nor the approval 
of the authorities ‘concerned including the Medical Council of India had 
been obtained and no consistent principleand systematic formula had been 
followed in this regard. It has been further pleaded that if the answer- 
scripts, tabulation sheets, selection papers and connected marksheets 
-are produced before this Court, it will be disclosed clearly that there has 
‘been’ gross injustice, unfairness, arbitrary discrimination, undue 
favouritism; sacrifising all- norms and procedures of fair examination 
system to the greatest prejudice and injury to cases of the students in 
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ene and to the case of the peons No. 2i in preoa It has also 
been pleaded that inspite- of repeated interviews, the' respondents are 
not entertaining the grievances ọf the petitioners and their genuine notes 
of discontent are put to deafear. It has been, further pleaded that these 
l grievances are not only of the students but also of the public which were 

ventilated in the newspapers. .The petitioners having received no remedy 


or redress have been compelled to ‘move the instant writ application to’ 
this Court. Le 


2 


= 


. 5. Thereisa prayer for a Writ of Mandamus commanding the 
respondents to rescind, recall and cancel the results of Joint Entrance 
. Examination, 1982 and to declare the Tesults afresh upon tabulation of 
marks without grace and publish the list of successful candidates on a fair 
and proper scrutiny and assessment. There is: also a prayer for a Writ of 
Certiorari directing the Tespondents to produce all relevant papers and 
documents including the answer-scripts, tabulation sheets and selection 
papers relating'to Joint Entrance Examination, 1982 so that the same may 
be quashed; cancelled and set aside by this Court. There was a prayer for, 
a Writ of Prohibition réstraining the respondents from giving any effect’ 
to the purported results of ‘Joint Entrance Examination, 1982 without 
including the name ‘of the’ petitioner No. 2. There was also a prayer for 
an interim order of injunction for review and reconsideration and/or 
re-examination of the answer-scripts of the petitioner ‘No. 2 by indepen- 
dent examiners. In this application also the petitioners crave leave of 
“this Court to filé the application in representative capacity as well as that 
of their self and ‘individual interest, and any person so interested in the 
result of the present case, may Join andlor contest in accordance with 
law. ' i f 


6. This application was moved on 30th July, 1982 and after 
hearing the learned Advocates-for the petitioners’ this Court directed the 
petitioners to serye copies of the application on the respondents with a 
notice mentioning that the matter has been specially fixed for hearing 
on 4th August, 1982. An interim order was miade by this Court 

, restraining the respondents. from giving effect to the impugned results 
of the Joint Entrance Examination held in 1982.and they were directed 
to produce the results that have been- published first on 30 6.82 as well 
as the subsequent Tesults before this Court on that’ day and they shall 
also preserve al] the papers of the examinees. 


7.: Another -writ application was filed by Jayanta Sarkar and 
Sudipta Chowdhury who appeared at the said Joint Entrance Examina- 
tion held in 1982 for admission in the’ Medical Colleges as well.as for ` 
Engineering Colleges, first preference being giyen for admission in 
Medical Colleges. It has been pleaded in the said petition that the 


y 
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respondents acted mala fide and in a gross negligent manner in the 
matter of selecting the candidates for admission in the Medical Colleges 
and they failed to discharge the duties cast upon them in a fair and 
impartial manner, and as a result thereof the petitioners are going to loose 
the opportunity of admission in the Medical Colleges, the petitioners’ 
long cherished aim of life. It has been further pleaded that the respon- 
dents first published the results of the said Examination on 30.6.82 but 
hurriedly ‘withdrew the same and republished it subsequently on or about 
10.7.82. Inthe republished list, the petitioners’ names did not appear 
for admission in Medical Colleges. This statement has been affirmed as 
based upon information received from the staff of the West Bengal 
Board of Examination for admission to the Medical and Technological 
Colleges. In paragraph 13 it has been stated specifically that the 
‘respondents published only the names of the successful candidates but 
‘did not mention therein the marks obtained by them. This omission to 
indicate the marks obtained by candidates prevented the petitioners 
including other outsiders to know the reasons for selection and non- 
selection of the petitioners. It has also been stated that in the previous 
years the published list of selected candidates contained the names as well 
as the marks obtained by each of the successful candidates. It has been 
further alleged that the respondents without authority of law indiscri- 
minately and capriciously granted grace marks to some candidates to 
prejudice the deserving candidates including the petitioners. The 
respondents also failed to assess the answer papers examined in a fair ° 
and impartial manner and marks have been awarded ın arbitrary manners 
and there has been unrestricted favouritism in the matter of awarding of 
marks. On publication of the results on 10th July, 1982 the petitioners 
and their guardians waited upon the respondent No. 3 and prayed for 
review of the petitioners’ answer papers and also asked for the marks 
obtained by the petitioners but the respondents replied merely that there 
was no provision for any review and also for giving out the marks to the 
petitioners and the Board of Examination had the sole authority in the 
matter of not answering the matters to any one in this respect. There ` 
was a prayer fora Writ of Mandamus commanding the respondents to 
cancel the list of selected candidates for admission in Medical College 
published by them and further commanding the respondents to review, 
re-examine the answer papersand republish the list upon fair and impartial 
Te-assessment of answer papers only on merits without awarding any grace 
marks to any examinees. ' There was a prayer for a Writ of Certiorarj 
calling upon the respondents to produce before this Court all records 
connected withholding of the Examination, assessment of answer papers, 
and publication of the list of successful candidates and to do conscionable 
justice by quashing the list of selected candidates for Medical Colleges 
published by the respondents and any other orders, records, results, etc. 
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that may be deemed necessary and proper. There: was a prayer for 
injunction upon the respondents restraining them from giving effect to 
the list of selected candidates for Medical Colleges published by them. 

8. It is not necessary to reiterate once again that several 
applications have been filed on behalf of the examinees for being added as 
petitioners in this writ application. ee 


9. Mr. Susanta Chatterjee, the learned Advocate appearing on 
behalf of Dr. Jitendra Nath Banerjee and Sri Jayanta Benerjee in the first 
Writ application has submitted that the constitution of the West Bengal 
Board of Examination for admission to Engineering, Medical and Tech- 
nological Degree Colleges is wholly illegal and arbitrary having no legal 
basis and as such, this body is not competent to hold the aforesaid Joint 
Entrance Examination. It has been further submitted that assuming for 
argument’s sake that this West Bengal Board of Examination for 
admission to Engineering, Medical and Technological Degree Colleges can 
be formed by an executive and/or adininistrative order in pursuance of 
the executive power conferred on the State, still then, the manner in 
which the answer-scripts of the examinees have been assessed and also 
the manner in which the tabulation works were done are vitiated by 
arbitrariness, favouritism, unfairness and unreasonableness. There has 
been a total deviation from the standard that has been laid down in the 
rules for the Joint Entrance Examination made in exercise of the 
executive powers of the State inasmuch as in the said rules there was no 
provision for giving of grace marks by the Board of Examiners according 
to their whims and capriciousness, arbitrarily and discriminately 
favouring some candidates by giving grace marks without laying ‘down 
any norms and contrary to the standards that have been prescribed in 

- the said rules. It has, therefore, been submitted by Mr. Chatterjee that 
the selection list that has been prepared and published are vitiated by 
arbitrariness, unfariness and favouritism and as such, the same should 
be quashed and set aside and appropriate orders should be made for 
re-examination and/or review of the answer-scripts and/or retabulation 
of the marks and publication of the results afresh on such review by the 
authorities concerned. It has been submitted in this connection by 
Mr Chatterjee referring to the supplementary affidavit filed on 6th August, 
1982 that an advertisement was published in the Dainik Basumati at its 
issue on 8th J uly, 1982 by the West Bengal Government to the effect that 
only those examinees who appeared in the Joint Entrance Examination, 
and who secured 50% marks at least would be mentioned in the 
merit list’ and the application forms would be issued only to them 
between 12th July, 1982 to 22nd. July, 1982. It has also besn-stated that 
one Sri Prosenjit Chatterjee, bearing Roll No. C/How-203 appeared at 
the Joint Entrance Examination, 1982 at Model School Centre within 
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the FEEN of Shibpur B. E. College. The seat of the student was very 
‘near to the seat af~'the student, bearing Roll No. C/How- -205. It has 
been further stated that on the 2nd day examination, and particularly 
during the 2nd session the candidate, bearing Roll No. C/How-205 left 
the centre after one hour. The said candidate did not appear at all and in 
_ particular during the second session-the candidate, bearing Roll No. 
' C/How-205 left the hall just after one hour. The said candidate did not 
at all appear as usual on the last day in the examinations of English and 
Mathematics papers. It has been stated that the names of the candidates 
who have obtained marks below 50% also appeared in the list of success- 
ful candidates ‘and Roll No. C/How-205 also appeared in the list of 
successful candidates in the Engineering course. The statements made in 
paragraphs 8 and 9 have been affirmed as true to the knowledge of the 
deponent, Sukhendu Chatterjee, father of Prosenjit Chatterjee and the 
statements made in paragraphs 3.4.5 and 6 were affirmed as true to his 
information from his son, Sri Prosenjit Chatterjee. 

10. Another supplementary affidavit has been filed-on behalf of the 
added petitioners, Jayanta Sarkar and Sudipta Chowdhury on 5th August, 
1982. It has been stated that a Notification was published in The States- 
man at its issue dated 8th July, 1982 wherein it has been notified by the ` 
Government of West Bengal that the names of candidates who secured at 
least 50% marks in the Joint Entrance Examination conducted by the West | 
Bengal Board of Examination for admission to Engineering, Medical and 
Technological Degree Colleges in 1982 will be hung up on the Notice Board 
of all Medical Colleges on 10th July, 1982. It has been further stated in. 
the Notification that saleable application forms will be issued from 12.7.82 
to 22.7.82 only’ to those candidates whose names will appear in the 
aforesaid merit list. This has been annexed as Annexure ‘X’ to the 
supplementary affidavit. It has been stated in paragraph 3 of the said 
supplementary affidavit that this requirement of securing of minimum 50% 
marks for being eligible to be included in the merit list was not at all 
observed and to accommodate the less meritorious students grace marks 
had been given in general to replace the original merit list prepared and 
published on 30.2.82 so that” examinees having less merit (who secured less 
marks in order of merit) have been included in the subsequent list. Thus, 
manipulation could be made possible at the end of the. admission point of 

-the Engineering and Medical Colleges latter on otherwise awarding of the 
50 grace marks and 25 marks shall become meaningless. It has also been 
stated that this Notification was in the face of it mala fide inasmuch as 
there was no such requirement in the matter of making the merit list. It 
was an after-thought only to accommodate students of inferior merits and 
the decision of giving some 50 or 25 marks as grace marks to the candi-. 
dates was taken by unauthorised persons illegally and beyond the scope’ 
of the West Bengal Act" XXXIV of 1973 and the said Notification 


+ 
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dated 8th July, 1982 by the Government was only a-follow-up-proceeding. 
‘The statements of these paragraphs have been confirmed as true to the 
knowledge of the deponent, Panchanan Sarkar, -father and. natural 
guardian of the petitioner, Sri Jayanta Sarkar. 


11. Another supplementary affidavit affirmed on 9th August, 1982 
by Gunadhar Maity, an added petitioner, who appeared in the aforesaid 
Joint Entrarice Examination of 1982 conducted by the West Benga! Board 
of Examination has been filed. In paragraph 2 of the said affidavit it has 
been stated that the list of successful candidates had been bung up in the 
Notice Board of the Medical College, Calcutta. Relevant portions of the 
said list have been’ annexed as Annexure ‘N’ series of the said affidavit. 
In paragraph 3 of the said affidavit it has been averred that in the said list 
his position has been shown at serial No. 341 against his Registration 
No. M/CAC-832. It has been further averred in paragraph 4 that when 
he went to submit the prescribed forms, he was told that his position was 
741 as per another merit list. In the receipt granted by the college on 
receiving his application for admission to M. B. B. S. Course for the 
session 1982-1983 his serial which was first written therein as serial No. 
341 was struck off and instead of that serial No. 741 was written thereon. 
A copy of the said receipt has been annexed as Annexure ʻO’ to the said 
affidavit. He immediately represented to the authority concerned of the 
Central Selection Committee receiving the application form for admission 
whereupon he was advised to make a'written representation to the Health 
Minister, State of West Bengal, through the Chairman, Central Selection 
Committee of Joint Entrance Examination. The deponent accordingly 
made a written representation, a copy of which is annexed as Annexure “P? 
to the affidavit. The above averments have been affirmed as true to his 
` knowledge. i 


12. Another supplementary affidavit has been filed on behalf of the 
added petitioner, Satyandra Nath Das. , É 


13. Mr. Tapas Roy, learned Advocate ‘appearing on behalf of the 
added petitioners, Debdas Banerjee and Sujit Banerjee has stated that the 
son of the petitioner No. 1, Debdas Banerjee isa brilliant student having 
a brilliant career of success throughout his academic life uptil now. He 
was placed in the First Division securing in.total 757 marks ; in other 
words, he secured more than 75% of marks and in the Higher Secondary 
Examination held by the West Bengal Council of Higher . Secondary 
Examination the son of the petitioner No.1 was placed in the First 
Division and obtained in total 678 marks. On the basis of the results in 
the Madhyamik Examination the Government of India, Ministry of 
Education and Social Welfare, National Scholarship Scheme ; granted a 
National Scholarship to the son of petitioner No. 1 and this has been 
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marked as Annexure ‘A’ to the application for being added as parties. The 
petitioner No. 2, Sujit Banerjee is also a brilliant student and he passed 
the Madhyamik Examination being placed in the First Division obtaining ` 
4 total marks of 686. In Higber Secondary Examination he was placed in 
the “First Division securing 623 marks in total. The marksheets were 
annexed as Annexure ‘B’ to the petition. It has been stated that he 
appeared in the said Joint Entrance Examination seeking admission to 
Medical Colleges.. But none of the petitioners’ names did appear in the 
list of successful candidates. Mr. Roy submitted that the instant writ 
application is maintainable even though this petition has been made on 
behalf of the petitioner and all other „interested persons who are affected 
by the results. In support of this submission Mr. Roy has cited the 
decision of (1) Vasant Krishnarao Paturkar v. D. R. Majramkar, reported 
in AIR 1974 SC 1502 and he submitted that the instant writ application 
cannot be dismissed on the ground that it was a joint petition. Mr. Roy 
next submitted that the respondents were directed to produce certain 
documents, that is, the results of the Joint Entrance Examination published 
on 30th June, 1982 and also the subsequent results before this Court on 
the day of hearing. The respondents having not complied with this 
direction made by this Court the interim order that has been made should 
not have been vacated and an adverse inference should be drawn 
against the respondents for withholding and for non-compliance with 
that direction by non-production of those vital documents necessary 
for determination of the question whether the petitioners have made 
outa prima facie case or an arguable case justifying the issuance of the 
rule and the extension of the interim order already made by this Court. 
In this connection certain decisions have been cited at the Bar by 
Mr. Roy. It has been further submitted by Mr. Roy that there has 
been an inequal treatment in the matter of giving of grace marks to 
certain candidates in order to enable them to be included in the list of 
successful candidates contrary to the provisions made in the Rule for 
Joint Entrance Examination, 1982 made by the Government. It has also 
been stated that one list was: published on 30th June, 1982 but the same 
was withdrawn hurriedly and another list was published subsequently. 
It is incumbent, it has been submitted, on the Board of Examiners to 
examine the answer-scripts of examinees appearing in the said Joint 
Entrance Examination fairly, properly and not arbitrarily or capriciously 
or unreasonably. The giving of grace marks has vitiated the results of 
the examination and as such the same cannot be allowed to remain. It 
has been also submitted that the. West Bengal Board of Examination 
which held’ the said Joint Entrance Examination had no statutory sanction 
and so, such a Board is not legally competent to hold the said 
examination. It has been submitted ‘further in this connection by 
Mr. Roy that these Engineering Colleges, Technological Degree Colleges 
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and Medical Colleges are affiliated to the University of Calcutta and as 
such admission of students in these colleges are required to be governed 
by Rules, Statutes and Ordinances framed under Calcutta University 
Act, 1979. The. rules for holding Joint Entrance Examination, 1982 
cannot have any legal force and this cannot override or prevail upon the 
relevant provisions of the Statute and the Rules and Ordinances and 
Reguletions framed therein in this regard. Mr. Roy has referred in this 
connection to the provisions of sections 26, 28, 52 and 54 of'the Calcutta 
University Act, 1979. Ithas been submitted that the Council for the 
under-graduate studies is alone competent to frame rules for admission 
Of students in these, colleges in accordance with the provision of sub- 
section (2) of section 26 of the Calcutta University Act, 1979 read with 
section 28 of the said Act. It has been submitted lastly by Mr. Roy 
that the rules impugned are arbitrary and ex facie bad being made in 
violation of the principles of natural „justice inasmuch as it has been 
provided in the said rule thatthe Board does not publish results nor does 
it communicate the results to any individual candidate. There is also no 
Provision for post publication scrutiny and review and as such the Board 
will not entertain any such application for scrutiny or review. It has been 
submitted by Mr. Roy that the. arbitrary publication of the the results of 
the Joint Entrance Examination by giving grace marks in violation of 
the provisions of the rules have seriously affected the rights of the 
petitioners who are brilliant students having a very good academic 
Career and as such the denial of review or scrutiny of their results exposes 
these- rules to the attack of violation of the principles of natural justice 
and consequently invalidate the same on that ground. Some decisions 
have been cited by Mr. Roy on this point. : 


14. Mr. Himangshu Kumar Bose, learned Advocate appearing on 
behalf of the added petitioner, Nirupam Ghosh has submitted that his 
client secured 249 marks out of 500 marks in the Joint Entrance Examina- 
tion, 1982. He also submitted that this publication of the results has not 
been made properly. He has also ‘submitted that the method of holding 
Joint Entrance Examination for Engineering and Medical students are basi- 
cally bad and the examination for two streams of students should be held 
separately. It has been submitted that the examination that has been held 
and the results that have been published being vitiated by arbitrariness 
and inequality in the matter of giving of grace of marks should be set 
aside and results should be published afresh after reassessment and 
review of the answer-scripts and tabulation of marks. 


15. Mr. Arun Prokash Chatterjee, learned Standing Counsel 
appearing on behalf of the respondent Nos. 3 and 4, has submitted that 
no tangible ground has been made out in the petition and as such no rule 
should be issued on this application. It has been further stated by 
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Mr. .Chatterjee that the ultimate ‘authority in selecting candidates for 
admission to the Medical Colleges, Engineering Colleges and Technological 
Degree Colleges is not the West Bengal Board of Examination for 
admission to the Engineering, Medica) and Technological Degree Colleges 
but the Central ‘Selection Committee and the respective colleges concerned 
which will hold viva voce and medical tests for selecting candidates for 
studying the course. Mr. Chatterjee has drawn attention of this Court 
to the relevant provisions of rules for the Joint Entrance Examination in 
this connection. In elucidating and elaborating the argument on this 
contention Mr. Chatterjee further stated that the Board does not select 
but merely -prepares the list of examinees on'merit and send it to the 
respective colleges and the Central Selection Committee. - It has also been 
submitted .by the learned Standing Counsel that the Board does nót 
publish the results of the examination as evident from the said rules." 
Mr. Chatterjee also submitted that on the basis of a resolution of a meeting 
of.the Confidential Sub-committee 50 marks were added to all the candı- 
dates appearing in-the said test for being admitted in Medical Colleges 
and 25 marks were added to all Engineering and Technological ' 
candidates. It has been. submitted by Mr. Chatterjee that there is no 
discrimination by the general addition of aforesaid marks to all the 
candidates and even if deduction of those’ marks are made that will not 
in any way affect the result neither it will change the positions of the’ 
candidates in the merit list in any manner whatsoever. Mr. Chatterjee 
also submitted that the confidentia! resolution had taken at a secret | 
meeting and the same cannot be disclosed or divulged to this Court for. 
public interest, nor the relevant papers and documents in connection with , 
the said resolution could be produced before this Court for its 
consideration. It has also been submitted that the allegation that the 
result was published at first on 30th June, 1982 is wholly without any 
foundation. No such publication of the results in the Medical Colleges : 
and other colleges was made on 30th June, 1982. The result’ was sent to. 
different colleges on the evening of 8th July, 1982 and the same_was 
published on 10th of July, 1982. Mr. Chatterjee also submitted that the . 
rules for the Joint Entrance Examination in question are not framed by 
the Government pursuant to the provision of any statute. They are not ; 
statutory rules but they are administrative rules framed: by the West . 
Bengal Board of Examination for the purpose of holding Examination for 
admission to the Engineering, Medical and Technological Degree Colleges. 
Mr. Chatterjee has also submitted in this connection that the West 
Bengal Medical and Dental Colleges (Admission) Act, (XXXVI of. 1973) 
provided for the mode and manner in accordance with which admission to 
the Medical and Dental Colleges are to be made. Mr. Chatterjee referred 
in this connection to sections 3 and 4 of the said Act. He has also stated 
that section 11 of the said Act provided that the rules may be framed’ by 
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Government for this purpose. This Act was, however, repealed in 1977. 
Mr. Chatterjee has also submitted that the West Bengal Board of 
Examination was formed by the Government to hold Joint Entrance 
Examination for admission to Medical Colleges as well as to Engineering 
and Technological Degree Colleges on the basis of the provisions of this 
Act. Later on, however, Mr. Chatterjee on coming to know of the 
repeal of the said Act has frankly submitted before this Court that the 
said Act has been repealed and as such whatever submissions he had made 
on the said Act could not be-taken into consideration. Mr. Chatterjee, 
however, relied on the Government order dated 17th February, 1972 issued, 
under the signature of J. C. Sengupta, Secretary, Government of West 
Bengal regarding, selection of candidates for admission in the Medical 
Course in the Dental and Medical Colleges in West Bengal run by the 
_ Government andthe Universities. This Government order states that. 
from the session 1972-73 selection for admission of candidates into Pre- 
medical Course in Dental and Medical Colleges made by the West Bengal 
Board of Examination will also be for admission to Engineering Degree 
Colleges on the basis of the Jomt Entrance Examination for admission 
to Engineering Colleges also. It has been submitted by Mr. Chatterjee. 
that on the basis of this executive order of the Government the West 
Bengal Board of Examination was conducting the Joint Entrance. 
Examination for admission to the Medical, Engineering and Technological 
Degree Colleges. Mr. Chatterjee in this connection also refers to 
another order of the Government dated 7th July, 1981 which renamed 
the Board asthe West Bengal Board of Examination for admission in 
Engineering, Medical and Technological Degree Colleges and the Govern- 
ment reconstituted the Boatd of Examination by naming the persons 
who will be the members of the Board. It has been submitted by Mr. 
Chatterjee that the rules that have been framed by the Board are valid 
and as such in holding Examinations by the West Bengal Board of 
Examination for admission to the Medical and Engineering Colleges the 
Board did not act without jurisdiction and unauthorisedly. 


16. Mr. N. N. Gooptu, the Government Pleader; has, in the first 
instance, submitted that the instant writ application’ is not maintainable 
on the grounds that it was not made bona fide and the necessary parties 
like the Medical Colleges, the Central Selection Board as well as the 
successful candidatés have nöt been impleaded as respondents in this 
application. ‘It has been secondly urged by ‘Mr. Gooptu that the : 
petitioners having voluntarily accepted the rules and acquiesced to the 
same by appearing at the ‘Examination being fully conversant“ with the 
provisions of the rules cannot now turn round and- challenge the validity ` 
of those rules. The application is liable to be dismissed on the ground of 
estoppel and acquiescence It has been further submitted that no 
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challenge has been thrown as to the validity to the rules inspite of the 
fact that the rules were supplied with the application forms to all the 
candidates. This application, it has been submitted, is also ‘liable. to be 
dismissed on ‘the ground of delay and laches on the part of the 
petitioners to come.before this Court at the earliest possible’ opportunity. 

Even if it has been taken that the result was hung up on ‘10th July, 1982 
the instant application was moved before this Court on 30th July, 1982 
and not before that. Ithas been stated that in the meantime valuable 
right accrued in favour of the successful candidates some of whom have 
already taken admission. Therefore, the application should be dismissed 
on this ground. It has been next submitted -that the Government Order 
issued on 17th February, 1972 and 7th July, 1981 in regard to the 
-admission in Medical Colleges as well as in Engineering and Technological 
Colleges by authorising the West-Bengal Board of Examination to hold 
the admission test are executive orders which the’ Government are 
competent to make by virtue of the power. conferred on the Government 
under Article 162 of the Constitution and therefore the rules that have 
been framed by the Board in holding the said admission test is quite 
legal and valid. It has been further submitted by the learned Government 
Pleader that the argument that some of the students secured very high 
marks in the Secondary and Higher Secondary Examinations are expected 
to fare well in this Examination for admission held by the Board is of 
no substance inasmuch as the Examination in Secondary and Higher 
Secondary standard are of subjective type while the Joint Entrance 
Examination is of objective type and as such there is no basis of the 
argument that students who fared well in the Secondary and Higher 
‘Secondary Examinations will do well also in the Examination for 
admission to the Medical, Engineering and Technological Colleges. It 
has been further submitted that the rules framed by the Board of 
Examination does-not provide for any post publication scrutiny or review 
and as such there cannot be any challenge to these rules as opposed to 
principles of natural justice and arbitrary by not providing for review or 
post-publication scrutiny. It has been further submitted that there was 
no pleading of mala fide in the petition and the same has not been proved 
by the petitioners on whom the onus heavily lies. It has also been 
submitted that this writ application is not maintainable inasmuch as the 
petitioners failed to satisfy that. there has been an infringement of 
fundamental rights by the publication of the impugned result. In this 
connection the decision of (2) State of Bombay v. United Motors (india) 
Lid., AIR 1953 SC 252 has been cited at the Bar. 


17. Before considering the merits of the contentions raised on 
behalf of the parties it is necessary and relevant to consider the prelimi- 
nary objections about the maintainability of the writ application 
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on the ground of non-impleading of necessary parties, namely, the 
successful candidates, the Central Selection Committee and also the 
Medical Colleges.. The subject-matter of challenge in this writ application 
is the arbitrary and illegal manner of conducting and publishing the results 
of the examination held by the West Bengal Board of Examination for 
admission to the Medical Colleges, Engineering Colleges and Technological 
Colleges and also the legal competence of the Board of Examination to 
frame rules and to hold the said examination. To consider this question, 
in my opinion, the West Bengal Board of -Examination for admission to 
Medical, Engineering and Technological Degree Colleges-is the necessary 
and proper party and the same has been impleaded as réspondent No. 3 
and its Chairman has been impleaded as the respondent No. 4. It 
appears from the rules that the Central Selection Committee and/or the 
respective Colleges are to call for interview those candidates who have 
reached qualifying standards for viva voce and medical test. In this 
case no challenge has been thrown to the viva voce and medical tests held 
orto be held by the different colleges concerned or by the Central 
Selection Committee and as such, in my opinion, non-impleading of the 
Medical Colleges does not render the application infructuous or bad 
causing it to the danger of being dismissed in limine. :The selected 
candidates, of course, are necessary parties and they have not been 
jimpleaded. But it cannot be lost sight of the fact that the list of successful 
candidates that were hung up in the respective colleges and the copies of 
which have been produced before this Court do not disclose the particulars 
of these candidates and as such in view of the controversy that has 
arisen between the parties I direct the respondent Nos. 3 and 4 to supply 
the complete list of successful candidates with their names and addresses 
before this Court in course of a week from today, in order to enable the 
petitioners if they so desire to implead them as parties respondents in the 
instant application. Therefore, Į am unable to hold that this application 
is liable to be dismissed in limine for non-impleading of necessary parties. 
It is pertinent to refer in this connection to the decision of (3) A. P. 
Chetiar v. State of Tamil Nadu, reported in AIR 1971 SC2 085. In that 
case the petitioner was a candidate who applied for admission in the 
Medical Colleges in the State of Tamil Nadu being not selected challenged 
the selections on various grounds and a Rule was issued. At the final 
hearing the Court held that the selections were invalid for reasons 
mentioned in the order but the learned Judges of the Supreme Court did 
not strike down the selections in view of the fact that the selected 
candidates had not been made parties to this petition. This decision 
which has been cited on behalf‘of the respondent Nos. 1 and 2 has got 
no application to the facts of this case for the simple reason I have stated 
hereinbefore that unless the names of the selected candidates and their 
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addresses are made known to the petitioners -itis impossible for the 
petitioners to implead the selected candidates as party respondents. 
Certainly {am not hearing the application on merits finally after the 
issuance of the rule. Iam only hearing the application in order to 
determine. whether a prima facie case oran arguable case has been made 
out for issuance of the rule or not. 


18. Another preliminary’ objection raised on behalf of the respon- 
dent Nos. 1 and 2 is that there has been unusual delay and lach > on the 
part of the petitioner in moving this writ application before this Court 
and this prevents the petitioners from getting this extraordinary relief by 
way of issuatice‘of'a writ and/or appropriate order or direction from this 
Writ Court. Bhagwati, J. in the case of (4) Naraindas Indurkhya 
v. The State of Madhya Pradesh, AIR 1974 SC 1232 has observed :— 


“The Primary, Education at ‘all times’ and ‘the Middle ‘School: 
Education,, so far as Mohakoshal regions is concerned, after the 
enactment of the Act of 1959 and in other regions before that time, 
were regulated by the-State Government. The State Government 
prescribed the courses of instruction and syllabi for all classes `of 
Primary and Middle Schools Education and they were followed not 
only by Government schools but also: by private schools not because 

, Of any statutory authority, but because most of the private schools- 

depended on grant-in-aid from the State Government and unless the 

‘ „courses of ‘instruction and syllabi prescribed by State Government 

;, were followed by them, they would not be recognised by the Board 

of Secondary Education. The Text Book Corporation was registered 

under section M. P. Societies Registration Act, 1959. The Minister of 

Education was the Chairman and some Government Officers were - 
‘members of this Corporation. The M. P. Government made an order 

providing that 28 Text Books printed and published by Text Book 

Corporation -for use in Primary and Middle School Classes. This 

order has been challenged on the ground it had got no legal force. 


Held that this does not mean that the State Government was not 
entitled to prescribe these text books in exercise of its executive power 
únder’ Article 162 of the Constitution. The executive power of the 

_ State Goyernment under Article 162 extends to all matters with respect 
to which the State Legislature ‘has power to make, laws and sińce ; 
“education i isa subject which falls within Entry No. 11 of list. II of the 
Seventh Schédule to the Constitution, the State Government could _ 
apparently i in exercise of its executive power prescribe these 28 text h 
books, provided i in doing so it did not trench on the rights of. any, 
person- It is now well-settled by the decision of this Court that in 
Ram Jawaya v; State of Punjab, (1955) 2 SCR 225: AIR 1955 SC 549 > 


1982 (2) CLJ] Dr. Jitendra Nath Banerjee v, State of West Bengal 213. 


that the State Government can act in exercise of executive power 
in relation to any mitter with respect to which the State Legislature 
has power to make laws, even -if there is no legislation to support 
such executive action, but such executive action must not infringe the, 
rights of any person. If the executive action taken by the State Govern- 
ment encroaches on any private rights, it would have to be supported, 
by the legislative authority, for under the Tule of Jaw which prevails in 
our country every executive action which operates to the prejudice 
of any person must have the authority of law to support it. (Vide 
paragraph 27 of the judgment of -this Court in Bennete Colemen & 
Co. v. Union of India, (1973)2 SCC 788 : AIR 1973 SC 106). 
The executive action of the State Government in extending upon the 
business of printing. publishing and selling text books in Ram Jawaya’s 
case, (1955) 2 SCR 225: AIR 1955 SC 549 though not supported by 
legislation, was upheld because it did not operate to the prejudice of 
any person. This Court took care to point out that “if it were 
necessary to encroach upon private rights in order to enable the 
Government to carry on their business, a specific legislation sanctioning 
such course would have to be passed.” 


19. Coming to the instant, case ona consideration of the facts it 
will be evident at once that there has not been any unusual delay or 
laches on the part of the petitioners in moving this Court by this writ 
application. In paragraph 9 of the petition it is stated that the result of 
the Joint Entrance Examination was published on June 30, 1982 and 
the said list ‘was hurriedly withdrawn from publication lateron. In 
paragraph 10 it has been stated that the list of candidates alleged to be 
successful was published on or about 10th July, 1982 without giving 
their detailed marksheet. Thereafter, the petitioner moved this application 
on 30th July, 1982. In these circumstances, I am unable to hold that this 
application is liable to be dismissed for laches and delay is moving this 
Court. More so when it involves a very important question challenging 
the arbitrary and capricious manner in which without laying down any 
norms and/or standards marks have been added to the candidates without 
consulting the Board of Examiners arbitrarily and the merit list was 
published in a most arbitrary manner seriously affecting the future 
prospects of a large number of candidates who appeared in the said 
admission test. : > 


20. Another preliminary objection which deserves consideration 
is that the application is barred by estoppel and acquiescence inasmuch 
as the petitioners knowing fully well the rules framed by the West Bengal 
Board of Examination for admission to Engineering, Medical and 
Technological Degree Colleges which were supplied to them along with the 
application forms for appedring at the said test clearly provide that the 
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examination will be held by the Board of Examination in the manner laid 
down therein. The petitioners having acquiesced and accepted the terms 
contained in the said rules appeared in the said examination though there 
was no compulsion to them to appear in the said examination. After 
finding that their names did not appear in the selection list published in 
different colleges in order of merit they have now come to challenge these 
rules. This cannot be done inasmuch as they cannot approbate and 
reprobate at' the same time. It has also been submitted in this connection 
that having accepted these rules and acted on the basis of the- representa- 
tions as contained in the said rules they (the petitioners) cannot now 
turn round and challengé cr question the legality and validity of these 
rules and also the result declared by the Board of Examination on the 
basis of the test held by them. Section 115 of the’-Evidence Act which 
deals with estoppel provides that when a person by-his declaration; act of 
omission, intentionally caused or permitted another- person to believe, 
athing to be true and to act upon such belief neither be nor- his 
representative shall be allowed, in any suit or proceeding between himself 
and such person or his representative, to deny the truth of that thing. It 
has been rightly contended by Mr. Tapas Roy, learned Advocate 
appearing on behalf of some of the candidates, i.e, added respondents 
that this provision has got no application to the instant case inasmuch 
as no question of any declaration or representation arise in this case. , A 
student intending to get admission in Medical College or in Engineering 
College or Technological College has no other alternative but to appear 
in the examination held by the West Bengal Board of Examination for 
admission of students in these colleges. If the student who is desirous 
of prosecuting studies in Engineering or in Medical stream does not 
choose ,to-appear in the said admisgion test has got no other avenue open 
before him for getting admission in the Medical and/or Engineering and/or 
Technological Cc leges and his long cherished hope will never be fulfilled. 
In such. circumstances, there isno question that the fetitioners having 
been fully aware of the declaration contained in the rules framed by the 
Board for holding the examination for admission in Medical and/or 
Engineering and/or Technological Colleges and after apnearing in the said 
examination are estopped from assailling the rules and also the result 
‘published as these rules cannot be, under any circumstance, treated asa 
declaration or representation as provided in section 115 of the Evidence Act 
and, any student appearing in the’said examination 1s not estopped from 
challenging the arbitrary and capricious manner in which the answer-scripts 
were examined and evalued and assessed the tabulation works were made 
‘and results, were published. The doctrine of estoppel in the facts and 
circumstances of this case does not apply and these two applicatiors, in 
my opinion, cahnot be dismissed on this ground. “The question of 
promissory estoppel also cannot arise. ; 
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21. The most important and vital, question that requires to -be, 
considered: in -order to come ‘to a prima facie finding as to whether any 
prima facie and/or arguable . case has. been made out for, issuance of the 
Rule’ in. these. inst int cases is whether the Government i is competent in 
exercise of the | executive power, of . the ‘State. to issue the aforesaid 
„Government . orders “made in. 1972. and, in 1981: respectively. for tha 
formation and/or constitution of the West. Bengai Board, of Examination, 
for holding . examinations for admission to | Engineering, Medical and 
Technological Degree Colleges. Inexplicably connected with this. issue is 
another vital issue which also | _Tequires. determination- by this. Court is 
whether the rules for, the Joint Entrance Examination, 1982 framed laying 
down the. manner. of holding the said examination can be made by the 
West Bengal Board of Examination constituted by. the Government op the 
basis of the said “executive order. Thirdly, ` the West Bengal Board of 
Examination- which 15 constituted ` by the executive order'of the Govern- 
ment dated 17th:-February, 1972 though-not ‘ expressly empowered by the 
Governor to frame rules laying ‘down™the manner and mode of holding 
the said ‘examination is Competent: to” amé the impugned: rules and 
“whether the i same is enforceable. ` Te os rca tae te 


yi 


D “To decide the aforesaid. issues ‘it is ; necessary and “relevant to, 
consider the extent of the executive | power of the State. Article 162 of 
the Constitution provides - that subject to the provisions of this 
constitution, the executive power-of 4 State- shall extend’ to the matters 
in. respect- of which the Legislature “of the. pias has power to make 
laws :—-- *« : be te? piling 


“Provided that in any miatter with respect to which the Legislaturé 

.. Of a, State and Parliament have, power to, make laws, . the executive 
. power of the State shall be subject to, and. limited by, the executive 
< power expressly conferred by this Constitution or by any jaw made by 


gS „Parliament upon the Union or authorities thereof.” | 


2 1 


This pròvision ‘thus-Idys down ‘that the executive” power of ‘the State is 
Coextensive with- the'legislative’ power of the State.- The only limitation 
is that in any: mdttér with’ ‘Tespect-to which the’ Legislature of a State or 
Parliament have power to makè Jaws, the executive power of the State 
-shall - be. subject to, and limited by the executive. power expressly conferred 
É by ‘this’ Constitution or by any’ law made” by Parliament upon the Union 
or anthorities thereof. . This Article, therefore, “provides that the State in 
exercise ` “of its’ éxecutive power” çan- make or pass orders in regard to 
‘thaiters with Tespect to, which the’ State Legislature has power to make 
laws. It is pertinent to refer in this connection to the decision rendered 
x by the Supreme Court i in the case of (5) Ramjaya Kapur. v. State of Punjab, 
. AIR 1955 SC 549: ` It has been observed by B.- K, Mukherjee, CJ. as 


= 
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follows : Thus under this Article the executive authority of the State is 
exclusive in respect to the matters enumerated in List Il of Seventh 
Schedule. The authority also extends to the Concurrent List except as 
provided in the Constitution itself or in any law passed by the Parliament. 
Similarly, Article 73 provides that the executive power of the Union 
shall extend to matters with respect to which the Parliament has power 
to make laws and to the exercise of such rights, authority and 
jurisdiction as are exercisable by the Government of India by virtue of 
any treaty or any agreement. The proviso engrafted on clause (1!) further 
lays down that although with regard to the matters in the Concurrent 
List the executive authority shall be ordinarily left to the State it would 
be open to the Parliament to provide that, in exceptional cases 
the executive power of the Union shall extend to these matters also. 


23. Neither of these articles contains any definition as to what the 
executive function is and what activities would legitimately come within 
its scope. They are concerned primarily with the distribution of the 
executive power. between the Union on the one hand and the State on the 
other. They do not mean, as Mr. Pathak seems to suggest that it is only 
when the Parliament or State Legislature has legislated on certain items 
appertaining to their respective lists, that the Unian or the State executive, 
as the case may be, can proceed to function in respect to them.’ 


24. On the other hand. the language of Article 162 clearly indicates 
that the powers of the State Executive do.extend to matters upon which | 
the State Legislature is competent to legislate and are not confined to 
matters over which legislation has been passed already. 


' 25. It has been further observed in the aforesaid case as follows :— 

“The executive Government, however, can never go against the 
provisions of the Constitution or of any law. This is clear from the 
provisions of Article 154 of the Constitution but, as we have already 
stated, it does not follow from this thatin order to enable the executive 
to function there must be a law already in existence and that. the 
powers of the executive are limited merely to the carrying out of 
these laws.” 


The aforesaid judgment has been relied upon in the case of Naraindas 
Indurkhya v. State of Madhya Pradesh & Ors., AIR 1974 SC 1232 at 
page 1240 para 10. In that case the question arose for determination 
was that if the State Goverriment in exercise of its executive power could 
prescribe text books for primary and middle schools in the absence of 
any enactment in this respect. Bhagwati, J. who spoke for the Supreme 
Court observed : “But that does not mean that the State Government was 
not entitled to prescribe ‘these 28 text books in exercise’ of its executive 


, 
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power under Article 162 of the Constitution. The executive power of 
the State Government under Article 162 extends to all matters with 
respect to. which the State Legislature has power to make laws and since 
education is a subject which falls within Entry II of List II of the Seventh 
Schedule of, the Constitution, the. State Government could apparently 
in exercise of its executive power prescribe these 28 text books provided 
that in doing so it did not trench on the rights of any person. It is well- 
settled by the decision of this Court ın Ramjaya Kapur v. State of 
Punjab, (1955) 2 SCR 225: AIR 1955 SC 549 that the State Government 
can act in exercise of its executive power in relation to any matter with 
respect to which the State Legislature has power to make laws, even if 
there is no legislation to support such executive action but such executive 
action must not infringe the, rights of any person. If the executive 
action taken by the State Government encroaches on any private rights, 
it would have to be supported by a legislative authority, for under the 
rule of law which prevails in our country every executive action which 
operates to the prejudice of any person „must have the authority of law 
to support it, vide paragraph 27 of the judgment of this,Court in (6) 
Bennete Coleman & Co. v. Union of India, (1973) 2 SCC 788 : AIR 1973 
SC 106. Similar observation has been made by the Supreme Court in 
the case of (7) State of Madhya Pradesh v. Bharat Singh, AIR 1967 SC 
1170 : (1967) 2 SCR 454. It has been held that all executive action which 
opcrates to the prejudce of any person must have the authority to support 
it and the terms of Article 358 do not detract from that rule. Article 358 
does not purport to invest the State with arbitrary, authority to take 
action to the prejudice of the citizens. 


26. Apropos in this context to refer to the provisions of 
Article 154 of the Constitution of India which provides that the executive 
power of a State shall be vested in the Governor and shall be exercised 
by him either directly or through officers subordinate to him in 
accordance with the Constitution. In clause 2(a) of the said Article it 
has been further provided that nothing in this Article shall be deemed to 
transfer to the Governor any function conferred by any existing law on 
any other authority. It has also been provided in clause 2(b) that nothing 
in this Article shall prevent the Parliament or the Legislature of the State 
from conferring by law functions on any “authority subordinate to the 
Governor. This Article, therefore, clearly enjoins that the Governor is 
empowered to exercise either directly or through officers subordinate to 
him the executive powers of the State-in accordance with the 
Constitution. The only restrictions imposed upon the exercise of such 
power by Clause 2 of the said Article is that the Governor cannot exercise 
any function which has been conferred on any other authority by the 
enactment of any existing law and also the Legislature of -the State or of 
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the Union is not debarred from conferring by law any Ancien on any 
authority subordinate to the Governor. The:same- view has been discussed 
in the case of (8) Commissioner of Income Tax v. Ahmedabad Rana Caste 
Association; reported in AIR 1982 SC 32-at pages 41-42, * para 20. ` 1 
271. On a'conspectus of the decisions pronounced by the Supreme 
Court in the aforesaid cases as also of the provisions of Articles 154° and 
162-of the Constitution of India it is now well-settled -thatthe executive 
power of the State though extends to matters ‘with respéct-to which thè 
State Legislature has power to make laws, yet the limitations to the 
exercise of such executive power by the Government are two-fold : Firstly; 
if any Act‘or law'‘has been made by the State ‘Legislaturé conterring 
any function on any other authority in that case the Governor is not 
empowered to make any order in regard to that matter’ in exercise of ' 
his executive power nor can he exercise such powEr Ini regard to that 
matter through officets subordinate -to him. Secondly, the vesting in the 
Governor with the executive power of the State Government does not 
créate any embargo for the -Legislature of the State from- makıng and/or 
éhacting” ‘by’ law conferring functions“on’ any authority suburdinate. to 
the Governor. Judged by ‘this ‘test in the instant case the impugned 
orders made by the Government dated-17th February, 1972 and 7th July; 
a aune as enn “Cl and ‘D’ to the sere opposition 
Engineering College, Shibpur and aka the Chairman of the West ‘Bengal 
Board of Examination for admission to the Engineering, Medical and 
Technological-Degree Colleges on` behalf of the. respondent Nos. 3 and 4 
éannot have any legal effect in view of the fact that the Calcutta 
University Act, 1979 (West Bengal Act XXXVIII of 1979): had been 
passed by the State Legislature and the same was published in the Calcutta 
Gazette,- on 31st December, 1979. The Preamble of the Act has been 
introduced i in order 40 reconstitute the “University of Calcutta to enable 
it to function more independently asa University engaging and providing 
for-instruction, teaching and training and research in various branches of 
learning.and courses of study, promoting advancement and dissemination, 
of knowledge and learning and extending higher education to. meet the 
growing needs of the, society, etc. The Medical College as well as the 
Engineering and Technological , Colleges , in-question are undoubtedly 
affiliated- to the University of Calcutta. Section 17 of the said Act, 
specifies the authorities of the University which amongst others includes 
the Council of under-graduate studies. Section 25 of the said Act 
states that the Council of under-graduate studies.shall include within it 
amongst other (1) the Council for under- -graduate studies ın Medicine, 
Dental Science etc., (2) The Council for -under-graduate studies in 
Engineering and Technology. The mode of constituting these Councils 
have been specified in sub-section (2) of section 25, Section 26 of the 
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said Act specifies” the ‘powers and duties of the Council for under-graduate 
studies. , Clauses (iv), (vi) and (xi) of section 26 which are relevant for the 
purpose are ‘set, out hereunder ; = aia A ee ad 
(iv) . To, fix the last date of diina KOH of students to different 
courses of- studies and the date.of, commencement of examinations in 
consultation with other Councils: for: -under-graduate studies ; 
© vi) To hold -and canduct ' ‘examinations and to approve - -and 
declare. the resulis -0f the « examination ' within’ such period as may be 


prescribed ; 


(xiy “To provide for the inspection or ‘investigation into the affairs 

of under- -graduaté college or institutions recognised, iby the, Council or, 

affiliated to the University and to exercise ‘general supervision and 
control over them ; 


` Sub- section (201i) and (ii) ronde that, the auwe ‘for ‘under- giae 
studies for, Medicine, Dental Science, Homoeopathy, and Ayurveda shall 
have general responsibility for academic affairs for. Medical Colleges 
affihated to the Universities relating, to. entrance requirements, curricula, 
instructions; examinations, discipline,. student activitiesete. This Council 
is empowered ‘to frame rules and make regulations-.relating:to_ courses of 
under-graduate studies of Medicines and division, of. subjects in regard. 
thereto. Section 52.enjoins that subject to, the provisions of this, Act and 
the Statutes, Ordinances may be, made to provide for-all or any of the 
following.matters: (a) The admission of students:to the University and 
the colleges affiliated, to or recognised by it and their enrolment as such. 
section 55 of the. said Act provides the. manner of making regulations by’ 
‘the Syndicate. >- . i ae NA esi 


. 28. ‘Therefore, from’ the dbove - provisions set out hereinbefore 
it is clear that thie Council for uader-graduate studies in Medicine, Dental 
Science ag well as the Council for under-graduate studies for Engineering, 
Technology-are empowered to fix! last‘ date of admission of: students to 
different. courses. of studies and the date’ of commencing of éxamination 
as welhas to: hold and conduct examination and to approye of and 
declare -results of the examination within such-a period as may be. 
prescribed. It is also evident that Council for under- -graduate’ studies in 
Medicine and Dental Science is empowered to frame rules~-and make 
regulations: relating to courses -of under- graduate studies in Medicine and 
they will have the general reponsibility relating to entrance requirements. 
Section 52 also provides that Ordinances „may be ‘made. providing for „all 
or any of the matters mentioned therein including’ admissio of students , 
to the Universities and Colleges affiliated to the Universities. ` Therefore, 
the Calcitta” University ‘Act, 1979 has empowered the Calcutta University ` 

_ Council for under-graduate studies in ‘Medicine and Dental Science as well’ 
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as the Council for under-graduate studies for Engineering and Technology 
to frame rules for admission of students in these courses of studies in 
accordance with the Ordinances that will be framed under section 52 of 
=‘the-said Act. In this context the impugned orders which have been’ 
relied upon ‘by both the Government Pleader appearing on behalf of the 
respondent Nos. I and 2 as well as the learned Standing Counsel appearing 
on behalf-of the respondent Nos. 3:and 4 that the constitution of the West 
Bengal Board of Examination for admission to Engineering, Medical and 
Technological Degree Colleges and also investing the said Board impliedly 
to frame rules are competent is not sustainable as the power to hold 
examination for admission to these Medical and Technological Degree 
Colleges affiliated to the Calcutta University has been expressly conferred 
on the Calcutta University and its Council for under-graduate studies for 
Medical and Dental Science and the Council for under-graduate studies 
in Engineering and Technology. The Order of the Government passed and 
made is exercise of the executive power in these circumstances is clearly 
hit by the provisions of clause (2) of Article 154 of the Constitution of 
India and as such these orders cannot have any legal force and effect. It 
may be pointed out in this connection that the Government’ Order, dated 
17th February, 1972 merely provides that from Session 1972-73 selecticn 
of candidates for admission to Pre-medical course in Dental Colleges and 
Medical Colleges in West Bengal could be made by the West Bengal Board 
of-Examination for admission to Engineering Degree Colleges by holding 
the Joint Entrance Examination for this purpose. This Government Order 
cannot now have any legal effect for two reascns. Firstly, the West 
Bengal Medical and Dental Colleges (Regulation and Admission) Act 
XXXVI of 1973-was enforced on 13 September, 1973 and as such at that 
relevant time in February, 1973 there was no enactment or law made 
by the State Legislature providing for the manner of admitting students 
to the Pre-Medical Courses of Studies. The aforesaid Act, that is, West 
Bengal Dental and Medical (Regulation and Admission) Act was repealced 
by Act 27 of 1977. It will not be out of place to mention in this 
connection that at the inception there was an agreement on behalf of the 
Enginéering Colleges except the Engineering College affiliated to the 
Jadavpur University that a Joint Entrance Examination would-be conduc- 
ted by -a Board constituted with the heads of the Colleges and a 
representative of the Government in the Education Department. Accor- 
dingly a Government order was made on 2nd March, 1962. “This order, 
however, was replaced by another Government Order dated 23rd April, 
1962 annexed as Annexure ‘B’ to the affidavit-in-opposition. It was for 
the first time stated that there could be an official body with full power 
to operate ‘the rules and ‘procedure to be evolved by the Board and with 
nécessary, staff to be appointed by the Board for conducting the Jo:mt 
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admission test. Thereafter, the impugned orders as mentioned herein- 
before have been made. This impugned orders, as I have held already, 
cannot have any legal effect and more particularly the Government Order 
dated 7th July, 1981 which supersedes all previous orders merely provides 
for reconstitution of the West Bengal Board of Examination for admission 
to Engineering, Medical and Technological Degree Colleges and this order 
does not empower the Board to make rules for holding the Joint Entrance 
Examination for admission to the aforesaid colleges. I have held already 
that the impugned orders are not enforceable and as such the West ` 
Bengal Board of Examination which was constituted on the basis of this 
order is not competent to hold the Joint Entrance Examination for 
admission to Medical, Engineering and Technological Degree Colleges 
nor the Government is competent to constitute such a Board of Examina- 
tion in total disregard of the statutory provisions stated hereinbefore as 
embodied in the Calcutta University Act, 1979, which invest the University 
and its authorities with all powers of making Rules, Regulations, Statutes 
and Ordinances for the purpose of prescribing the course of studies 
to be followed by the Medical, Engineering and Technological Degree 
Colleges affiliated to it and also providing for the manner in which 
admissions are to be given to the students desirous of reading in any of - 
these courses of studies. So, undoubtedly the attack that has been made 
in the instant writ application as to the competence of the Board to hold 
the Joint Entrance Examination for admission to Medical, Engineering 
Technological Degree Colleges affiliated to the University of Calcutta and 
the Rules framed for this purpose certainly beyond any pale of doubts 
raised important questions of law which need to be decided by this Writ 
Court. In these circumstances I am of opinion that a prima facie case as 
well as an arguable case has been made out for the issuance of the Rules 
on these applications. - ete l : 
i 29. Even assuming for argument’s sake that the Government Order 
dated 7th July, “1981 annexed as Annexure ‘D’ to the affidavit-in- 
opposition sworn on behalf of the respondent ‘Nos. 3 and 4 providing 
for reconstitution of the Board of Examination for holding the Joint 
Entrance Examination for admission to’ the aforesaid Colleges is 
competent, still then, unless ‘the Governor delegates or empowers the 
Board of Examination specifically to. frame rules the Rulés alleged to 
have been framed as rules for the Joint Entrance Examination, 1982 are 
wholly unauthorised and without Jurisdiction and ultra vires the powers 
conferred on the Board. Such Rules, in my opinion, cannot have any 
validity. However, this is also a serious’ question which requires to be 
considered and decided in the writ application. The learned Standing 
Counsel has, however, argued that though ‘no express power has been 
conferred on the Board of Examination to frame these rules,‘ yet on the 
basis of the implied power the Board ‘is competent to frame the said 
TIES I ai Nel ea 4 : g ` ` 
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rules. Itis relevant to mention in this respect that on a look at the rules _ 
which have been annexed as Annexure ‘E’ to the affidavit-in-opposition it 
does not show on the face of itas to who actually framed those rules. 
There is no signature of_the rule making authority nor there is any 
disclosure if those rules were notified in the Calcutta Gazette for general 
information. The only averment made in paragraph 9 of the said 
affidavit-in-opposition is that the Board framed certain rules for the Joint 
Entrance Examination, 1982, meaning the aforesaid rules. Moreover, 
some of the provisions of those rules are on the face of it wholly - 
arbitrary and it confers arbitrary and unreasonable powers on the 
Board of Examination in the matter of sending the results of the 
Joint Entrance Examination tothe Colleges and the Central Selection 
Committee after holding the selection test of the candidates. It is 
specifically provided in those rules that the Board is in no way responsible 
for admission to the Colleges andthe Board merely sends the results 
of the Joint Entrance Examination to the Colleges and the Central 
Selection Committee and the final selection tests with them. It has 
also been provided therein that the Board does not publish the results 
and it does not communicate the results to any individual candidate. 
There is: no provision for post-publication scrutiny and review and 
hence the Board will nct entertain any such application. It has been 
urged in this connection by the learned Standing Counsel, Mr. Chatterjee 
on behalf of the respondent Nos. 3 and 4 by referring to the results sent 
to the Colleges that the Board does not disclose the marks obtained by, 
the successful candidates whose names appeared in the merit list. It 
has also been submitted by Mr. Chatterjee in this connection referring to 
the statement that has. been made in paragraph 15 of the writ application ` 
of Dr. Jitendra Lal Banerjee and another that grace marks have been 
` given to-the tune of 60 marks without having any declared policy, rules, 
norms, procedure and lawful practice that this was not done but a 
general addition of 50 marks to the medical candidates and 25 marks 
to the Engineering candidates have been given. It has also, been | 
contended for by Mr. Chatterjee that if this addition of marks that have . 
-been given be deducted from the marks obtained from the candidates 
if could not in any way alter or change the position of the, candidates 
in the merit list, and as such it has been submitted that there has been | 
no arbitrariness or unreasonableness in the matter of the general adding . 
of the aforesaid marks to the students appearing in the admission test 
for the admission in the three streams of studies. Unfortunately, in the 
affidavit-in-opposition sworn by respondent, Nos. 3 and 4 there is no 
whisper about the giving of these additional, marks nor there is any 
averment that these -additional marks were: given to the students in- 
general on the basis of any. decision arrived at by the Board of - 
Examiners. But, on the other hand, it has been stated, in paragraph 19 ` 
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of the affidavit-in-opposition that the Board asked the Confidential 
Sub-committee to finalise the fesult and place it at the adjourned 
meeting to be held on 7th July, 1982 and approved the same. 
Mr. Chatterjee also submitted in this connection that previously 
in accordance with the notification published by the Board the standard 
_ laid down for publication in the merit list of the names of candidates, 
was the obtaining of 50% of marks by the candidates. Subsequently, 
, It was found that requisite number of candidates on the basis of 
the aforesaid requirements are not available to fill up the seats in 
the aforesaid colleges and as such candidates to have the requisite 
number of students those who secured less than 50 marks have been taken 
into consideration and the final list was prepared accordingly. Mr. 
Chatterjee when asked to produce the resolution of the Confidential 
Sub-Committee, submitted that it is a secret document and cannot be 
disclosed before this Court for public interest. Apart from anything else 
in the rules alleged to have been framed by the Board for Examination 
there is no indication that the merit list of the candidates would be 
prepared on the basis of the resolution of a Confidential Sub-Committee 
and/or that marks will be added to what have „been obtained by the 
candidates on the basis of evaluation of their necessary scripts. Therefore, 
this act on the part of the Board in giving additional marks to the 
candidates on the basis of a resolution of a Confidential Sub-Committee 
which is not formed in accordanee with the rules nor the rules do provide 
for formation of such a committee is wholly arbitrary, devoid of any 
reasonable basis and opens the flood gate of discrimination, favouritism 
and inequality. Itis also surprising that though direction have been 
given by this Court to produce the impugned results of the Joint Entrance 
Examination and also the results that have been published on June 30, 
1982 the same was not produced by the respondent Nos. 3 and 4 till this 
Court directed the issuance of a Subpoena to the Principal, Calcutta 
Medical College to produce the booklet containing the results of the Joint 
Entrance Examination. This Subpoena, however, was not served on 
6th of August, 1982 and it was directed to be reissued on the next day and 
the Principal appeared before this Court on 8th August ’82 when the 
learned Standing Counsel produced a letter written by the Principal, 
Medical College on 6th of August, 1982 addressed to him stating that no 
result of the said examination was published on 30th June, 1982. But 
he received the results on 8th July, 1982 and published the same on 9th 
July, 1982. Therefore, before that day in respect of the interim order 
containing the direction to produce this result before this Court the result 
was not produced before this Court by the learned Standing Counsel. 
Moreover, the learned Standing Counsel submitted before this Court 
that he cannot disclose before the open Court why a general addition of 
marks as stated hereinbefore was given but if the learned Judge so permit 
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him to submit it he will meet the learned Judge in his chamber and will 

disclose the same. This submission of the learned Standing Counsel was 

turned down by this Court with the observation that the proceedings of 
the Court are to be carried on in the open Court and this Court cannot 

permit the learned Standing Counsel to disclose something in his chamber 

behind the back of the learned Advocates of the other side. This addition 

of marks on the basis of the resolution of the Confidential Sub-Committee 

without any consultation with the Board of Examiners and without 

any decision to that effect taken by the members of the Board and de hors 
the provisions of the rules is undoubtedly arbitrary, unreasonable and 

capricious. Nothing has been disclosed as to what norms or on what 
standards have been laid down by the Confidential Sub-Committee which 
has got no foundation at all to take a resolution for adding of marks to 
the candidates. Nor the argument that has been advanced on behalf of 
‘the petitioners that these marks that have been added to some 
specially favoured candidates for reasons best known to the authorities 
concerned cannot be summarily rejected without any close scrutiny and 
examination of the same. It is now well-settled by the decision of 
(9) Ramana Dayaram Shethy v. The International Airport Authority of 
India, reported in AIR 1979 SC 1628 at page 1635 that the .executive or 
administrative authorities are rigorously fixed to the standard that has 
been laid down on pain of invalidation of their action if the said 
standard is deviated from. 

30. Itis necessary to point out in this connection that the right of 
education is one of the right which has been embodied in the. Directive 
Principles of State Policy in Article 41 of the Constitution of India and 
this right to education though not a fundamental right enforceable in law 
yet it has been enjoined in Article 37 of the Constitution that the 
provisions contained in Part IV of the Constitution are nevertheless 
fundamental in the governance of the country and it shall be the duty of 
the State to apply this principle in making laws. Therefore, this writ 
application which raises all these important questions of law needs to be 
decided by this Court and as I have held already that a prima facie case 
has been made out for the issauance of a rule. Ido not think it proper to 
determine at this stage the other questions raised regarding the defective 
instructions issued to the examiners in the matter of evaluating and giving 
mala fide marks on the answers, the glaring inconsistency in the questions 
made in English language and its Bengali version. 


31. For the reasons aforesaid, since a ‘prima facie case has been 
made out for the issuance of the rules and more particularly when the 
matter was argued continuously by the learned Advocates for both the 
parties for a number of days I am of opinion that a prima facie case has 
been made out for issuance of the Rules. 
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Let a Rule issue in terms of the prayers of the petition. The interim 
order made by this Court on 30th July, 1982 is extended till the disposal 
ofthe rule. As the matter is extremely urgent I also direct the 
respondent Nos. 3 and 4to produce before this Court a complete list 
of successful candidates with their names and addresses within one week 
from the date of this order in order to enable the petitioners to implead 
them in this Rule, if they so desire. I also direct in consideration of the 
urgency asit involves the fate of a large number of students that the 


matter be fixed for hearing three weeks hence at the top irrespective of 
part heard. 


[There was an appeal. The Appellate Court simply vacated the 
interim order as made by the trial court on 20.8.82.—Edn.] 
H. D. 


{ SPECIAL BENCH ] 
Before Mr. Justice Ramendra Mohan Datta, Mr. Justice 
Pradyot Kumar Banerjee and Mr. Justice Chittatosh Mookerjee 
Decision : July 22, 1982 


Smt. Dhiraj Bala Karia ' esses Petitioner 
| Versus 

M/s. Jethia Estate (P) Ltd. saan. Opposite Party 
AND 

M/s. Jethia Estate (P) Ltd. aes Petitioner 
Versus 

Smt. Dhiraj Bala Karia ns ss Opposite Party 


West Bengal Court Fees Act (10 of 1970), Sec. 7, Clauses (Y) & (xii)(c) 
— Which clause of section 7 will be applicable to instant suit—Suit for 
Specific Performance of Contract for granting lease together with a prayer 
for delivery of possession of suit property—Clause (xii)(c) applies. 


The following question of law has been referred to the Special Bench 

for answer :— 

. “Whether a suit for Specific Performance of a Contract for granting 
lease together with a prayer for Delivery of Possession of the suit 
property should be valued under clause (xii) (c) or under clause (v) of 
section 7 of the West Bengal Court Fees Act, 1970?” 

The Reference has been answered in manner following :— 

A suit for specific performance of contract for granting lease 
together with a prayer for putting the plaintiff in possession of the suit 
property should be valued under clause (xii) (c) of section 7 of the West | 


*Civil Order Nos. 2567 and 2842 of 1981. 
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Bengal Court Fees Act, 1970. Sucha suit for specific performance of 
contract of lease and for delivery of possession of the suit property is not 
a suit for possession within the meaning of clause (v) of section 7 of the 
West Bengal Court Fees Act, 1970. 
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(1) Bengal Immunity Co. Ltd. v. State of Bihar & Anr., AIR 1955 
SC 661 
(2) Babu Lal v. Hazari Lal Kishori Lal, (1982) 1 SCC 252 : AIR 1982 
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(3) Hakim Enayatullah v. Khalilullah Khan, AIR 1938 All 432 
(4) Kartick Chandra Pal y. Dibakar Bhattacharjee, AIR 1952 Cal 362 
(5) Madan Mohan Singh v. Gaja Prasad Singh, (1911) 14 CLJ 159 
(6) Balmukund v. Veer Chand, AIR 1954 All 643 
(7) Janardan Kishore v. Girdhari Lal, AIR 1957 Pat 701 
(8) Subodh Kumar v. Hiramoni Dasi, AIR 1955 Cal 267 
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IN CIVIL ORDER NO. 2567 OF 1981 
Tarun Chatterjee and Bijan Majumder = nan for Petitioner - 
A. C. Bhabhra, P. K. Mallick and P. K. Ghosh ...... for Opposite Party 
IN CIVIL ORDER NO. 2842 OF 1981 
A. C. Bhabhra, P. K. Mallick and P. K. Ghosh 
Tarun Chatterjee see fOr Opposite Party 
The judgment of the Court was as follows :— 


Mookerjee, J.: This Special Bench has been constituted under 
Rule (ii), Chapter IÍ of the Appellate Side Rules for hearing the 
following question of law which has arisen in two Civil Orders under 
section 115 of the Civil Procedure Code, 1908 :— 
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“Whether a suit for specific performance of a contract for 
granting lease together with a prayer for delivery of possession of the 
suit property should be valued under clauses (xii)(c) or under 
clause (v) of section 7 of the West Bengal Court Fees Act, 1970. ?” 


2. On 16th May, 1980, Smt. Dhiraj Bala Karia instituted the Title 
Suit No. 968 of 1980 in the City Civil Court at Calcutta, inter alia, for a 
decree of permanent injunction to restrain the defendant, M/s. Jethia 
Estates Pvt. Ltd. from letting out to any person other than the plaintiff 
the ground floor and the first floor of Premises No. 21, Rupchand Roy 
Street, measuring about 4,330sq. ft. The plaintiff averred that there 
had been an agreement between the plaintiff and the defendant for 
letting out the said suit premises to the plaintiff for 21 years with option 
for renewal for another 21 years, inter alia, on the following terms:—  - 


(a) The rent would be Rs. 500/- per month. 


(b) An advance of Rs. 70,000/- would be paid by the plaintiff 
to the defendant to be adjusted against the rent @ Rs. 250/- per 
month. 


(c) An amount of Rs. 30,000/- would be kept by the plaintiff 
with the defendant in suspense account for the future. The plaintiff 
alleged that m breach of the said agreement to let out the premises to 
her, the defendant was trying to induct another person as the tenant 
of the suit premises. For the purposes of court fees, the suit was 
valued at Rs. 100/- for injunction and court fees were paid thereon. 


3. Subsequently on plaintiff’s application the plaint of the said 
Title Suit No. 968 of 1980 has been amended, infer alia, by. inserting the 
following prayer (aa) :— 


“That the defendant do forthwith execute/lease in respect of the 
suit premises (described in the Schedule to the plaint) in favour of 
the plaintiff and to do acts for registration thereof and 2 put the 
plainuff in full possession of the property.” 


4. The plaintiff in the amended paragraph (13) of her plaint has 
averred that for purposes of court fees the suit is valued at Rs. 100/- for 
injunction and Rs. 6,000/- (being annual rent for the first year of the 
lease) in terms of section 7(xii) of the West Bengal Court Fees Act, 1970 
for Specific Performance of the Agreement of Lease and Court Fees is 


paid thereon. 


5. M/s. Jethia Estates Pvt. Ltd., the defendant in the said Title 
Suit, who denied that there was any agreement between the parties for 
grant of lease of the suit premises to the plaintiff, made an application 
before the trial court under sections 10 and'11 of the West Bengal Court 
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Fees Act, 1970, for determination of the correct valuation of the suit 
after investigation. The case of the defendant Company was that the 
plaintiff, having prayed for a decree for delivery of possession in addition 
to a decree for specific performance she was bound to pay Ad valorem 
Court Fees according to the market value of the subject-matter of the 
suit in terms of clause (v) of section 7 of the West Bengal Court Fees Act, 
1970. Under section 8 of the Suits Valuation Act, 1887, in case of a 
suit under clause (v) of section 7 of the Court Fees Act, the value as 
determinable for computation of court fees and value for the purpose of 
jurisdiction shall be the same. The defendant also urged that the value 
of the subject-matter of the aforesaid suit would far exceed the limits of 
pecuniary jurisdiction of the City Civil Court and, therefore, the said 
Court is not.competent to try the suit. 


6. The learned Judge, 13th Bench, City Civil Court by his Order 
No. 35 dated 6th July, 1981 accepted the plaintiff’s contention that the 
court fees upon the plaint are payable according to the provisions of 
clause (xii)(c) of section 7 of the West Bengal Court Fees Act, 1970 but 
has fixed Rs. 43,000/- as the revised valuation of the suit. According to 
the learned Judge of the Court below, the plaintiff has pleaded in her 
plaint that the alleged agreement between the parties was for granting 
lease for a term of 21 years with an option of renewal for another 21 years 
at a monthly rent of Rs. 500/-. The plaintiff further has averred in her 
plaint that she had advanced Rs. 70,000/- which was to be adjusted against 
the rent at the rate of Rs. 250/- per month and the. another amount of 
Rs. 30,000/- would be kept in suspense account with the defendant. After 
adjusting Rs: 250/- per month for 21 years, asum of Rs. 7.000/- would 
still remain with the defendant (Rs. 70,00G/-—Rs. 63,000/-). According to 
the Court below, the said excess sum of Rs. 7,000/- and also the other sum 
of Rs. 30,000/- allegedly kept by the plaintiffin suspense account with 
the defendant amounted to payments of premium. Thus, the aggregate 
of the said sum of Rs. 37,000/- and Rs. 6,000/- (being the rent for the first 
year of the term of the lease) should be -taken as the value of the Suit 
for Specific Performance of the Agreement to grant lease pleaded by the 
plaintiff. The learned- Judge of the Court below has not, however, called 
upon the plaintiff to pay any court fees in respect of the prayer for 
possession contained in clause (aa) of hér plaint. r 


7. Smt. Dhiraj Bala Karia, the plaintiff has filed a Revisional 
Application (Civil Order No. 2567 of 1981), inter alia, challenging the 
correctness and legality of the order of the trial court determining 
Rs. 30,000/- allegedly paid on suspense account asa part of the premium 
within the meaning of section 7, clause (xii)(c) of the West Bengal Court 
Fees Act, 1970. The defendant, M/s. Jethia Estate Pvt. Ltd. , has also mee 
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a Revisional Application in Civil Order No. 2842 of 1981, inter alia, 
contending that both for the purposes of court fees and of „jurisdiction, 
the plaintiff’s prayer for recovery of possession ought to be separately 
valued and that if the aggregate value of the said reliefs be taken into 
consideration, the City Civil Court would have no pecuniary jurisdiction 
to try the suit. The said two Revisional Applications came up for hearing 
before Anil Kumar Sen and B. C. Chakrabarti, JJ. and the learned Judges 
have been pleased to make the present Reference to the Special Brench. 


8. According to clause (xii)(c) of section 7 of the West Bengal 
Court Fees Act, 1970, in a suit for specific performance of a-contract of 
lease the amount of court fees is to be computed according to the 
aggregate amount of fine or premium, if any, and of the rent agreed to be 
paid during the first year of the contract. The plaintiff, in the instant suit, 
has prayed that the defendant be directed to forthwith exécute a lease in 
Tespect of the suit property, to do acts for registration and to put the 
plaintiff in possession of the property. The question is whether the court 
` fees payable in such a suit for specific performance of a contract of lease 

with prayer for putting the plaintiff in possession is to be computed 
-according to clause (xii)(c) or clause (v) of section 7 of the West Bengal 
Court Fees Act, 1970. In other ‘words, whether separate fees would be 
payable in respect of the said prayer for putting the plaintiff in possession 
of the suit property made in a suit for specific performance of an 
agreement to grant lease of an immovable property and whether the ` 
court fees in such a suit ought to be paid under clause (v) of section 7 
read with section 21(2) of the West Bengal Court Fees Act, 1970. 


9. ‘Mr. Bhabhra, learned Advocate for M/s. Jethia Estates Pvt. 
Ltd., the defendant-petitioner in Civil Order No. 2842 of 1981, has 
contended that the court trying a suit for specific performance can grant 
also reliefs for possession, partition etc., only in the manner laid down in 
section 22 of the Specific Relief Act, 1963. The plaintiff in a suit for 
specific performance, under sub-section (1) of section 22 of the Specific 
Relief Act, 1963, has an option to ask for the reliefs mentioned in 
section 22({)(c) in addition to specific performance of the contract to 
sell or to grant lease of an immovable property. But unless the said 
Teliefs by way of delivery of possession, partition etc., have been 
specifically claimed, the Court cannot grant the said reliefs while decreeing 
a suit for specific performance (vide section 22(2) of the Specific Relief 
Act, 1963). Mr. Bhabhra has submitted that the said relief by way of 
delivery of possession is no longer covered by prayer for specific 
performance of a contract to sell or to grant lease of an immovable 
property. But the said relief is an additional one and when the plaintiff 
prays for delivery of possession in a suit for specific performance he is 
bound to pay separate court fees under section 7(v) of the West Bengal 
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Court Fees Act, 1970 upon the said additional relief. Therefore, the court 
fees upon the said relief ought to be computed: according to the market 
value of the gubject-matter of the dispute. According to Mr. Bhabhra, 
the court fees payable upon the said prayer for putting-the plaintiff in 
possession of thé suit property would be much higher than the court fees 
< payable upon the other prayer for specific performance contained in the 
plaint of the suit brought by Smt. Dhiraj Bala Karia. Therefore, sub- 
section (2) of section 21 of the. West Bengal-Court Fees Act, 1970 -would 
, be applicable ‘and the court fees ought to be paid according to the value of 
the said relief in respect of which the largest fee is payable. Mr. Bhabhra 
lastly has submitted that the value of the subject-matter of dispute would 
exceed the pecuniary jurisdiction of the City Civil Court at Calcutta. 


` 10. Mr. Chatterjee, learned Advocate for the plaintiff who is the 
petitioner in Civil Order No. 2567 of 1981’ and the opposite party in 
Civil Order No. 2842 of 1981, on the other hand, has submitted that the 
instant suit “for specific performance of the agreement for lease with 
prayer for’ “possession would still be governed by clause (xii)(c) of 
section 7 of the West Benga! Court Fees Act, 1970 and such a-suit cannot 
be classified as ‘one for possession and separate court fees cannot be 
demanded in-respect of the prayer for putting the plaintiff ia—possession 
‘of the suit property. According to Mr.’ Chatterjee, the said -relief for 
possession is nótan independent one, and therefore; sub-section (1) of | 
section 21 of the West Bengal Court Fees Act, 1970 does not apply in the 
instant case. 


11. - The- Specific Relief Act, 1877 did not contain any express 
provision pari materia with sectio 22 of the Specific Relief Act, 1963. 
In order to answer this Reference we have to consider the changes, if 
any, in the substantive and’ the procedural Jaws relating‘ to grant of relief 
of delivery for’ possession by reason of enactment of the Specific Relief 
Act, 1963 and the West Bengal Court: Fees Act, 1970. ' 


: 12. While it is true that the intention of the Legislature is to be 
. gathered primarily. from the words used, interpreting a statute, the 
‘Court may consider, (i) what was the law before making of the Act, 
(ii) what was the mischief or defect for which the. common law did not 
- provide, (iii) what remedy the Parliament has resolved and appointed 
to cure the diseases and (iv) the true reason of the remedy (vide (1) Bengal 
Immunity Co. Ltd. v. State of Bihar & Anr., ATR 1955 SC 661). - 


13. In support of their respective submissions; the learned Advocates 
for both parties placed before us the report of the Sixth Law Commission 
relating to their recommendation for enacting séction 22 of the Specific 
Relief Act, 1963. The Sixth Law Commission had observed that before 
the enactment of the Specific Relief Act, 1963 on the question of granting 
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relief by way of delivery of possession in favour of a successful plaintiff in 


a suit for specific performance, there were broadly four lines of reported 
cases, 


14. Mr. Bhabhra himself did not seriously dispute that prior to 
the repeal of the Specific Relief Act, 1877, although there was some 
divergence of judicial views, there was preponderance of judicial authority 
that obligation to deliver possession was an intergral part of a contract 
to sell or lease an immovable property. Such obligation of the vendor 
to put the vendee in possession flowed from the agreement to sell or to 
grant lease. Even in the absence of any express provision in the 
agreement, the vendor had such obligation under section 55(i)(f) and 
under section 108(b) of the Transfer of Property Act, 1908. 


15. The Sixth Law Commission, inter alia, had observed : 


“It would be simpler to make a statutory provision enabling the 
plaintiff to ask for possession in the suit for specific performance and 
empowering the Court to provide in the section itself that upon 
payment by the plaintiff of the consideration money within the given 
time, the defendant should execute the deed and put the plaintiff 
in possession”. 


The Law Commission had concluded : 


“In the circumstances, we consider it advisable to provide that 
-the. plaintiff in a suit for specific performance may also claim the 
ancillary reliefs of partition or possession either initially or by an 
amendment at a latter stage without prejudice to the right of compen- 
sation under section 19”, 


16. It has become easier for us to answer this Reference in view 
of the pronouncements made by the Supreme Court in their’ recent 
decision in the case of (2) Babu Lal v. Hazari Lal Kishori Lal, (1982)1 SCC 
252 : AIR 1982 SC 818. R. B. Misra, J. who had delivered the judgment 
of the Court.in Babu Lal’s case (supra), had referred to the state of law 
as it existed prior to the enactment of section 22 of the Specific Relief 
Act, 1963 and had mentioned the extreme view taken in (3) Hakim Enayat- 
ullah v. Khalilullah Khan, AIR 1938 All 432 that the decree-holder does 
not acquire title or right to recover possession unless a sale deed is 
executed in execution of the decree for specific performance. Thereafter, 
the learned Judge in Babu Lal's case (supra), had with approval quoted a 
long passage from Division Bench decision of this Court in (4) Kartick Ch. 
Pal v. Dibakar Bhattacharjee, AIR 1952 Cal 362, which had reviewed 
a number of reported cases including the case of (5) Madan Mohan 
Singh v. Gajaprasad Singh, (1911) 14 CLJ 159. Ramaprasad Mookerjee 
and J. P. Mitter, JJ. in Kartick Chandra Pal’s case (supra), in the passage 
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quoted had, inter alia, held : “When a contract is to be specifically enforc- 
ed, it means simply this that when the parties do not agree to perform 
the contract mutually the intervention of the Court will do all such things 
as the parties. would have been bound to do had this been done without 
the interyention of the Court. A sale of a property after payment of the 
consideration and upon due execution of the deed of sale presupposes 
and requires the vendor to put the purchaser in possession of the property. . 
The Court when allowing the prayer for specific performance vests the 
Executing Court with all the powers which are required to give full effect 
to the decree for specific performance”. R. B. Mısra, J. in his judgment 
in Babu Lal’s case (supra) had referred to several other reported decisions 
“which had also taken similar views with regard to the power: of the Court 
to deliver possession to the plaintiff whose suit for specific performance 
has been decreed vide (6) Balmuktnd v. Veer Chand, AIR 1954 All 643 ; 
(7) Janardan Kishore v. Girdhari Lal, AIR 1957 Pat 701.; (8) Subodh 
Kumar v. Hiramoni Dasi, AIR 1956 Cal 267 etc). The Supreme Court in 
Babu Lal’s case (supra) had expressed complete agreement with the 
view taken by the learned single Judge of the Delhi High Court in (9) 
Ex-Servicemen Enterprises (P) Lid. v. Sumey Singh, AIR 1976 Delhi 56, 
with regard to the court’s power to put the plaintiff in a suit for specific 
performance in possession of the suit property. 

17. The Supreme Court in their said decision in Babu ‘Lals case 
(supra), after pointing out the previous state of law on the above subject, 
have laid down that section 22 of the Specific Relief Act, 1963 “enacts a 
rule of pleading. The Legislature thought it would be useful to introduce 
a rule that in order to avoid multiplicity of procedings, the plaintiff may 
claim a decree for possession in a suit for specific performance even 
though strictly speaking, the right to possession accrues only when the 
suit for specific: performance is. decreed......”.. The learned Judges in 
Babu Lal’s case (supra), proceeded to observe that sub-section (2) of 
section 22 has, however, specifically provided that reliefs by way of 
possession or for partition etc., cannot be granted by the Court unless . 
they have been expressly claimed by the plaintiff. Where the plaintiff 
has not initially claimed these reliefs in his plaint, the Court under the 
Proviso to sub-section (2) of section 22 of the Act can permit. the plaintiff 
at any stage of the proceedings to include any one of the said reliefs by 
means of an amendment of the plaint on such terms as it might deem 
proper. In Babu Lal’s case (supra), the plaintiff in his plaint did not pray . 
for possession and the Additional Civil Judge had only passed a decree 
for specific performance of contract against the respondent Nos. 6 to 
9, who had agreed to sell the-suit plots to the plaintiffs. The High Court 
at Allahabad had modified the said decree to the extent that the sale 
deed was to be executed not only by the respondent Nos. 6 to 9 but also 

' by their subsequent transferee including the petitioner of the special leave 


= 


1982 (2) CLI] Smt. Dhiraj Bala Karia v. M]s. Jethia Estate (P) Lid. 233 


petition later on filed in the Supreme- Court. The said petitioner who 
was a subsequent transferee had filed objection to the execution of the 
said decree on the ground that section 22(2) of the Specific Relief Act, 
1963 and also the Urban Land Ceiling Act stood as bar. The Executing 
Court had allowed the objection to the judgment-debtor in part by only 
directing execution of the sale deed but had refused the prayer of 
the decree-holders for recovery of possession. The matter ultimately 
came before the Allahabad High Court which had dismissed the 
appeal and also the revision filed by the judgment-debtor but had 
allowed the appeal of the decree-holders by directing that the 
decree-holders shall be also entitled to recover possession. The special 
leave petition of the transferee-judgment-debtor was dismissed by 
the aforesaid reported decision of the ‘Supreme Court. The Supreme 
Court had rejected the contention of the judgment-debtor-petitioner that 
the plaintiff-decree-holders not having claimed any relief for possession 


in the suit, they could not obtain the said relief at the execution stage ` 
because section 22(2) of the Specific Relief Act, 1963 was a bar to granting : 
the said relief of possession at the execution stage. The further argument ' 


on behalf of the petitioner was that in any case before granting such 
possessory relief the Court ought to have insisted upon filing of an 
application for an amendment of the plaint and that opportunity should 
have been afforded to the petitioner to file an objection to the same. 


18. The ratio of the decision in Babu Lal’s case (supra), is that 
section 22 of the Specific Relief Act, 1963 has not brought about any 
material change mn the substantive law ‘relating to grant of possessory 
relief ın a suit for specific performance of an agreement to transfer 
immovable property. The section only enacts a rule of pleading with the 
object of avoiding ‘multiplicity of proceedings’ and also ‘to enable the 
plaintiff to obtain- appropriate relief without being hampered by 
procedural complications’. Thus, the procedure has been simplified to 
enable the plaintiff in a suit for specific performance to either initially or 
at any subsequent stage of the proceedings to pray for possession or for 
other reliefs specified in clauses (a) and (b) of sub-section (1) of section 22 
of the Specific Relief Act, 1963. In this connection, the learned Judges 
of the Supreme Court in Babu Lal’s case (supra) had also referred to 
different sub-sections of section 28 of the Specific Relief Act, 1963 which 
recognise that even after serving a decree for specific performance of 
a contract for'sale or lease of immovable property is made and if 
the purchaser does not pay the purchase money or other sum ordered 
to be paid within the period allowed, the Court retains jurisdiction, 
inter alia, to have the contract rescinded under sub-section (1) read 


with sub-section (2) of section 28 of the Specific Relief Act, 1963. Again in . 


case the purchase money or other sum ordered to be paid is put in time 
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on application made in the same suit, the Court may also grant under 
section 28(3)(b) of the Specific Relef Act, 1963, in appropriate cases 
further reliefs by way of delivery of possession etc., on execution of such 
PORVEVADCE. or lease. 


19. We accordingly hold that section 22(1) of the Specific Relief 
Act, 1963 is procedural ın nature and the use of the expression ‘‘further 
relief” in sub-section (3) of section 28 of the said Act is a Clear pointer 
that reliefs by way of delivery of possession or partition and separate 
possession of property mentioned in section 22(1)}(a) and in clause (b) of 
sub-section (3) of section 28 of the Specific Relief Act, 1963 are ancillary 
or consequential to the passing of a decree for specific performance of a 
contract to transfer immovable property. In other words, sub-sections (1) 
and (2) of section 22 of the Specific Relief Act, 1963 prescribe the 
procedure or the manner in which the Court may grant such further relief 
by way of delivery of possession or partition and separate possession of 
the property on execution of such conveyance: Till the execution and 
registration of the conveyance, the vendee does not acquire title, but he 
is granted reliefs under section 22(1)(a) of the Specific Relief Act, 1963 
by enforcing the vendors’ agreement to sell or to grant lease to him. In 
other words, at this stage, when he has not yet acquired title, the vendee’s 
claim for possession etc. is derived from and bounded upon the agreement 
which is specifically enforced. Thus, possessory reliefs. mentioned in 
Clause (a) of sub-section (1) of section 22 of the Specific Relief Act are 
dependent upon and flow from passing of a decree for specific perfor- 
mance of an agreement to transfer immovable property. Even before the 
enactment of the said section 22(1), it was almost settled by judicial 
decisions that the Court could grant such possessory reliefs in favour of a 
sutcessful plaintiff in a suit for specific performance. The Legislature by 
enacting section 22 of the Specific Relief Act, 1963 has given statutory 
recognition to the said power of the Court to grant delivery of 
possession and has also prescribed’ the procedure for obtaining such 
reliefs. 


20. Therefore, in our view, relief for possession in favour of the 
successful plaintiff in a suit for specific performance cannot be considered 
as a separate and distinct one. The same is only an ancillary or 
consequential one. Accordingly, the said prayer for delivery of 
possession of the property agreed to be transferred cannot be treated as 
an additional relief chargeable with court fees under clause (v) of section 7 
of the West Bengal Court Fees Act, 1970. We have already held that 
when an agreement for transfer of an immovable property is enforced by 
the Court upon the plaintiff fulfilling his part of the obligation, the 
defendant-vendor is bound not only to execute necessary documents in 
fovour of the plaintiff-vendee and to register the same but also to put 
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the said vendee in possession in discharge of the vendor’s obligations 
< under-the said agreement. The said obligation of the vendee has been 
recognised’ both in section PG and section’ ‘108(b) of the Transfer of 
~ Property Act. 


21. ‘In our view, neither. sub-section (1) nor idio (2) of 
section 22 of the West- Bengal -Court. Fees Act, 1970 has any manner 
of application to the instant suit for specific performance together 
with prayers for possession and. permanent injunction. The learned 
Advocate for the defendant, Mr. Bhabhra, did not urge that in 
the instant suit two or more separate and distinct causes of action 
have been joined or that the reliefs for specific performance and for 
possession are separate and distinct reliefs. Therefore, the sub-section (1) 
of section 21 of the said Court Fees, Act, 1970 is-not attracted. 
Mr. ‘Bhabra’s submission is that the plaintiff in the instant suit has 
sought for more relief than one based on the same cause of action within 
the meaning of section 21(2) of the West Bengal Court Fees Act, 1970. 
We have already reached the conclusion that the relief by way of delivery 
of possession is a consequence of granting specific performance of an 
agreement to transfer immovable property. . But, under section 22 of the 
“Specific Rehef Act, 1963 unless the plaintiff claims such relief the Court 
while decreeing a suit for specific performance cannot order him to be 
put in possession of the suit property. The said relief by way of specific 
performance ıs really the foundation for granting the other relief of 
delivery of possession When the Court decrees a suit “for specific 
performance for transfer of immovable property, the Court enforces the 
said agreement by ordering the defendant to execute necessary document 
‘and also'to deliver possession of the property; if the plaintiff prays for 
the same. 


22. The sub- sections (1) aind 2) of section 21 of the West Bengal 
Court Fees Act are pari materia with sub-sections (1) and (2) of 
section 17 of the Court Fees Act, 1870 as amended for Bengal. There is 
no direct decision of this Court regarding the applicability of section 17(2) 

_of the-Court Fees Act, 1870'or of section 21(2) of the West Bengal 
Court Fees: Act,’ 1970 to-suits for- specific performance together with 
-prayer for delivery of possession. But we may first refer to some of the 
reported decisions with regard to the scope of sub-sections (1) and (2) of 
section 17 of'the Court Fees Act, 1870. Sir George Rankin, CJ. (as he 
then was) in (10) Re: Kalipada Mukherji, reported in 34 CWN 870: ILR 
58 Cal 281 while, inter alia, considering the court fees payable upon the 
plaint of a suit for declaration that an’ execution sale was nullity and for 
consequential relief by way of injunction, held that the suit fell within the 
scope of the section 7(1v)(c) of the’ Court Fees Act and the plaintiff was 
entitled to put his own valuation in the plaint of such a suit but he must 
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| Sive one and single and entire sum as the total value of the reliefs sought 
by him.. Rankin, C.J. at page 873. of the reports, left hand column, 
observed that the case before him was clearly outside the provisions of 
section 17 of the Court Fees Act, 1870 ; cumulative fees were dealt “with 
_ by section 17 of the Court Fees Act, 1870, the litigant was not intended 
to pay in respect of the same thing over and over again because ‘of the 
need for consequential relief. -G. N. Das, J. in (1!) Balaram Mondal ~v. 
` Sahebjan Hazi, 54 CWN 139 had relied upon the decision of Rankin, 
C.J., in Re: Kalipada Mukherji (supra), and held’ that sub-section (2) 
of section 17 of the Court Fees Act, 1870° was ‘not applicable to a suit 
for declaration and’ for permanent injunction. Das, J. at page 142 of 
` the reports dissented from the view taken in (12) Mohitosh Mukherjee v. 
Satyanarayan Chatterjee, 53 CWN 340, which had held that the decision 
in Re: Kalipada Mukherji (supra), had become obsolete’ in view of the 
amendment of section-17 of the Court Fees Act by Bengal Act VII of 
-1935, Das, J. with reference to section 17(2) observed : ‘In my opinion, 
the second part of the clause clearly shows that the relief contemplated by 
the-clause must be cne in respect of which court fees ‘are independently 
payable under the Act. It cannot mean consequential relief which is not 
per se chargeable with court fees. The view taken by Sen, J. does not 
“seem to be correct. In my opinion, section 17(2) does not apply to 
cases arising under section 7(iv)(c) of the Court Fees Act where single 
valuation has to be put and ad valorem court fees are to be paid on that 
valuation”. =e é 
23. Chakravarti, C.J. and Sinha, J., in (13) Tarapada Ghosh v. 
; Sailendranath alias Satya Ghosh, 57 CWN 131: AIR 1953 Cal 583, held 
that a suit brought for a large variety of reliefs, some- of which were 
construction of will, declaration of title partition, account and 
appointment of Receiver, came in part under section 7(iv)(c) and in 
- part under section 7(iv)(f) of the Cours Fees Act.” The Division’ Bench 
had applied the decision in Re: Kalipada Mukherji (supra), “inter alia, 
holding that under: section 7(iv)(c) unitary and not distributive method 
of computing court fees is clearly indicated. 


24. In the case of Madan Mohan Singh v. Gaja Prasad Singh, 14 
CLJ 159, the Court had only indirectly considered the question whether 
section 7(iv) of the Court Fees Act, 1870 was attracted. The plaintiff 
of the said case had commenced an action for specific performance of an 
alleged contract of sale and for compelling the first, second and third 
defendants to execute necessary conveyances and to deliver him possession 
of the half share of the property. He had also joined as defendant one 
| Mr. Stonewigg, in whose favour the second and the third’ defendants 
had executed : lease. The. plaintiff himself had paid court fees according 
_ to the value of the subject-matter of dispute-whose recovery of Possession 
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he had asked for. The defendants had denied the contract and had 
urged that the suit was a device by the sold out proprietor of the 
estate to recover possession of the half share of the property. The 
learned Subordinate Judge dismissed the suit. The defendant-respon- 
dents in Madan Mohan Singh’s case (supra), had raised a preliminary 
objection to the competence of the appeal by the plaintiff. It was 
urged that the suit was for specific performance of a contract of 
sale, and therefore, under section 7, clause (v) of the Court Fees Act, 
1870, the amount of court fees payable on the plaint depended upon the 
amount of.the consideration and that under section 8 of the Suits 
Valuation Act, tke value as determinable for computation of court fees 
must also deemed the value of the suit for the purposes of jurisdiction. 
Consequently, the value of the suit must be taken to be less than Rs. 
5,000/- and the appeal lay to the District Judge and not to the High 
Court. The -Court overruled the preliminary objection and held the 
appeal to be perfectly competent. The Division Bench in Madan Mohan 
Singh’s case (supra), recognised that the plaintiff could sue not only for 
a executed and completed conveyance on the basis of the alleged execu- 
tory contract. but also for recovering possession, ‘the right to which 
springs out of the contract’. Then the Court proceeded to observe that > 
the suit had been properly constituted and the. value for the purpose of 
jurisdiction would be the value of the subject-matter of the litigation, 
namely, the value of the half share of the estate purchased by the pre- 
decessor of the second und third defendants. ‘The Division Bench in 
Madan Mahan -Singh's case (supra), had no occasion to consider the . 
applicability or otherwise; of section .17 of the Court Fees Act, 1870 : 
and upon consideration of the frame of the suit and the reliefs prayed 
for by the:plamtiff, they came to the conclusion that the suit before them 
was in substance one for possession and ought to be valued under'section 
7(v) ofthe Court Fees Act, . 1870 according to the value of the subject- 
matter. We, are unable to apply the ratio of the said decision to á suit 
for specific-performance with prayer for recovery of possession governed 
by the West Bengal Court Fees Act, 1970 read with section 22 of the 
Specific Relief Act, 1963. We have already considered the effect of the 
inclusion of the prayer for delivery of possession in addition tothe prayer 
for specific performance and have come to the conclusion that the 
granting of the first prayer is the foundation for obtaining the second 
prayer and the two are not distinct or separate reliefs; i.e., both are parts 
of the same relief. We are fortified in our views by the decision in 
Babu Lal’s case (supra). Further, in Kartick Chandra Pal’s case (supra), 
Ramaprasad Mookerjee and J. P. Mitter, JJ. had referred to the decision 
of Madan Mohan Singh’s case (supra) in support of their view that right to 
recover possession springs out of the contract which is being specifically 
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enforce and held that while executing a decree for specific performance 
the Executing Court put the decree holder in possession. 


“25, - The learned Advocate for the plaintiff has drawn our attention 
to_a large number of reported decisions of different High Courts in India 
which held that separate court fees were not payable on the prayer for 
possession made in suit for specific performance of a contract to transfer 
an immovable property. We might briefly mention some of the cases cited 
before us. A Division Bench of the Madras High Court in (14) Sundara 
Ramanujan Naidu v. Sivalingam Pillai & Anr., AIR 1924 Mad 360 : 
ILR 47 Mad 150, held that clause (x)(a) and not under clause (v) of the 
Court Fees Act, 1870 apply in a suit for specific performance and for ` 
, delivery of possession because the relief by way of giving possession arises 
from the relief granting the execution and delivery of the sale deed. The 
learned Judges in Sundara Ramanujan Naidu’s case (supra), further held 
that the suit for specific performance and delivery of possession is not a 
combination of two suits or two or more distinct subjects to attract the 
application of section 17 of the Court Fees Act, 1870. In this connection, 
we may point out that the language used in section 17 of the Court Fees 
Act, 1870 as applicable to Madras was somewhat different from those 
used in-section 17 of the said Act applicable to Bengal. 


26. A Division Bench of the Bombay High Court in (15) Muljibhai 
Pitambardas v. Bai. Chanchal, AIR 1945 Bom 81, also took a similar view 
by. holding that a suit for specific performance'and for delivery of 
possession would be governed by section 7 (x)(a) and not by section 7 (v) 
of the Court Fees Act, 1870 because the Court would deliver possession 
only after granting specific. performance of the contract of sale. The 
Nagpur High Court in (16) Ramchandra Mahadeorao Mahankal v. Vithal 
Balaji Dhole & Anr., AIR 1950 Nagpur 226 and the Allahabad High Court 
in (17) Muhi-ud-din Ahmed Khan v. Majlis Raj, 6 All 231 and (18) Nihal 
Singh v. Siwaram, AIR 1916 All 228-38 and 292 expressed identical views. 
A Division Bench of the Patna High Court in (19) Kashi Prasad & Ors. v. 
Baiju Paswan & Ors., AIR 1953 Pat 24 had referred to other reported 
decisions and held that in a suit for specific performance and for delivery 
of possession court fees would be payable under section 7(x)(a) of the 
Court Fees Act, 1870. The cause of action for delivery of possession 
springs out of the contract itself and the relief for possession was 
comprised in the relief for specific performance. A Division Bench of the 
Nagpur High Court ın Ramchandra Mahadeorao Mahankal’s case (supra), 
also held that a suit to compel the defendant to execute a sale deed in 
pursuance of an agreement to sell and. to deliver possession does not 
become a suit for possession and the court fees would be payable under 
section 7, clause (x)(a) of the Court Fees Act, 1870. 
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, 27. The cause of action for delivery of possession springs out 
of the contract itself and the relief for possession was comprised in 
‘the relief for specific performance. A Division Bench of the Nagpur 
High Court in Ramchandra Mahadeorao Mahankal’s case (supra), also 
held that a suit to compel the defendant to execute a. sale deed is 
pursuance of an agreement to sell and to deliver possession does not 
“become a suit for possession and the court fees would be payable under 
section 7, clause (x)(a) of the Court Fees Act, 1870. 


28. Itis not necessary to further lengthen our judgment by referring 
to all the reported decisions on the point. The marginal note to section 17 
of the Court Fees Act, 1870 indicated that the said provision deal with 
“multifarious suits”. Further, in some of the provinces/States there were 
local amendments of the said section of the Court Fees Act, 1870. 
We have already mentioned that the Bengal Act VII of 1935 had sub- 
stituted section 17 of the Court Fees Act, 1870 inits application to Bengal 
(thereafter West Bengal). It further appears that sub-section (3) of 
section 17 of the Court Fees Act, 1870 as applicable to Madhya Pradesh 
broadly corresponded to sub-section (2) of section 17 of the said Act as 
‘applicable to West Bengal. The sub-section (3) of section 17 of the said 
“Act as applicable to West Bengal. The sub-section (3) of section 17 of 
“the said Act as adopted in Uttar Pradesh applied when more reliefs than 
one based on the same cause of action was asked in the alternative. We 
are also not aware whether in Bihar State there was any amendment of 
section 17 of the Court Fees Act, 1870. We have already mentioned that 
the language used in section 18 of the Bombay Court Fees Act, 1959 
appeared to be somewhat different. The reported decisions of the other 
High Courts, some of which have been mentioned above, are still relevant 
so far as they lay down that the relief for delivery of possession in a suit 
for specific performance is not a distinct and separate one but a necessary 
consequence of granting a decree for specific performance of a contract 
to transfer immovable property. Therefore, these reported decisions held 
that the said prayer for delivery of possession was exempted from 
payment of separate court fees. 


29. Wehold that a suit for specific performance mentioned in 
section 7(xii)(a) of the West Bengal Court Fees Act, 1970 is comprehen- 
sive enough to apply both to cases where the only prayer on the plaint is 
for compelling the defendant to execute ‘and register the document in 

terms of the agreement but also for a suit with prayer for execution and 
registration of the sale deed and for delivering possession in accordance 
with the agreement. We have already observed that these two prayers 
for directing the defendant to execute and register the deed and to 
deliver possession of the property are not separate reliefs but the latter 
is consequential and ancillary to the granting of the former relief by way 
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of execittion and registration of the deed of transfer. Therefore, on the 
authority of the decisions mentioned above, we hold that sub-sections (2) 
of section 21 of the West Bengal Court Fees Act, 1970, has no. manner of 
application to the present case because the aforesaid prayer does not 
constitute a distinct prayer for granting separate reliefs. 

30. We, accordingly, answer the Reference in the following manner: — 
A suit for specific performance of a contract for. granting lease 
together with a prayer for putting the plaintiff in possession of the 
suit property should be valued under clause (xii)(c ) of section 7 of 
the West Bengal Court Fees Act, 1970. Such a suit for speeific 
l performance of a contract of lease and for delivery of possession of 
the suit property is not a suit for possession within the meaning of 

` clause (v) of section 7 of the West Bengal Court Fees Act, 1970. 

31. For the foregoing reasons we hold that the learned Judge of the 
Court below correctly. computed the fees payable upon the plaint of the 
instant suit according to clause (xii)(c) of section 7 of the Court. Fees 
Act, 1970. The learned Judge of the Court below. did not commit any 
jurisdictional error in computing the aggregate amount of, the premium 
and the rent allegedly agreed to be paid during the first year.of the term. 
Sitting in revision we are not prepared to entertain the plaintiff’s submis- 
sion that the Court below was not right in treating the aforesaid balance 
sum of Rs. 7,000/- as a part of the premium allegedly payable by her. 

We, accordingly, dismiss both the Revisional Applications (Civil 
Order Nos. 2567 and 2842 of 1981). 

Datta, J»: I.agree. 

Banerjee, J. :. I agree.. 

S. N. R. 


[ CONSTITUTIONAL WRIT JURISDICTION | 
Before Mr. Justice Dipak Kumar Sen 
Decision : July 18, 1979 
Sailendra Nath Ray ......Petitioner 
Versus 


State of West Bengal & Ors. diese Respondents* 


West: Bengal Land (Requisition and Acquisition) -Act (If of 1948), 
Sec. 3(1)—Land songht to be requisitioned—Purpose being for providing 
facilities for transport and- widening of road and alternatively for 
maintenane of supplies and services essential ‘to the life of the community— 
Settlement of small traders displaced on land -requisitioned—-Whether such 
settlement can be taken to be connected with-or incidental to either of the 
aforesaid purposes— Whether requisition for such settlement is legal ? ` 


*Civil Rule No. 14470 (W) of 1975. 


- 


n 
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Reading section 3(1) of the Act and-the orders impugned it appears 
that the purpose for which the land was sought to be acquired was declared 
Jor providing proper facilities for transport.. It has also been recorded that 
the alternative purpose.was for maintaining supplies and services essential to 
the life of the community. It cannot be said that the settlement of the 
displaced small traders is connected. with. or incidental to either of the 
aforesaid purposes. 


P. C. Sen E for Petitioner 
Amar Nath Banerjee and T. K. Sen Gupta ' .....for Respondents 


The judgment of the Court was as follows :— 


Sailendra Nath Ray, the petitioner in these proceedings seeks to 
impugn two orders in respect of the petitioner’s land under. section 3 of 
the West Bengal Land (Requisition and ean) Act, 1948, both 
dated the 31st July, 1975. 


2. It is recorded in the said order that the purpose of the proposed 
acquisition is “maintaining supplies and. services essential to the life of 
the community or for providing Prope facilities for transport or 
communication.” 


3. The lands of the petitioners which are proposed to be acquired 
are Plot No. 10172 measuring ‘089 acres, Plot No. 10174 measuring “260 
acres and ‘083 acres of Plot No. 10178; the last under the description 
‘eastern portion’. In the other order the land of the petitioner proposed 
to be acquired is Plot No. 10173 measuring -030 acres. 


4. The petitioner.contends that — - l A 
(a) The proposed acquisition-is void-and ' illegal inasmuch as the 
Diamond Harbour Road for the widening of which the said. land was 
sought to be acquired was far away from the site ;. 


(b) The real purpose of the proposed acquisition was inno way“ 
connected. with the recorded purpose, and therefore the proposed 
acquisition was arbitrary and mala fide ; 

(c) The said orders are. bad as. they do- not contain sufficient 
particulars of:the land proposed. to be acquired. : 


5. A Bule was issued on the-4th August, 1975 ‘on the present 
application calling upon the respondents, namely, the State of West’ 
Bengal, the Collector, Alipore, 24-Parganas, the Additional District 
Magistrate, 24-Parganas, Alipore ; the Superintending Engineer, C.M.D.A 
and ,the surveyors of the Special Land Acquisition Officers, Alipore; 
calling upon them to show. cause why appropriate writs should not be: 
issued directing them to recall and withdraw the impugned orders and 
why the same should not be set aside or quashed. 
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6. The Rule is opposed. An affidavit of one, Sushil Kumar 
“Chatterjee, the Collector, 24-Parganas, affirmed on the 13th February, 1976 
has been filed on behalf of respondent No. 2 in opposition to the petition. 
It is stated in the said affidavit, inter alia, that the Plot No. 10178 contains 
“an area of “163 acres out of which ‘08 acres containing structures hab 

--already been acquired for widening of Diamond Harbour Road. The 
‘balance portion ofthe plot containing an area of “083 acres has been 
requisitioned in the present proceedings as also the other contiguous plots, 
namely, Plot Nos. 10172, 10173 and 10174 in connection with and not for 
the widening of the road. The land 1s required for on alied and 
incidental purpose, namely, settlement of small traders who had been 
displaced as a result of dismantling of buildings and structures in other 
Jandi in widening the road. ie 


< “7, Learned Counsel appearing for the petitioner drew my attention 
to section 3 of the West Bengal Land (Requisition and Acquisition) 
Act, 1948 which, inter alia, provides as follows :— 


“If the State Government is of opinion that it is necessary’ so to 

do for maintaining supplies and services essential to the life of the 

` community or for increasing employment opportunites for the people 
by establishing commercial estates and industrial estates in different 
areas or for providing proper facilities for transport, : communication, 
irrigation, or drainage or for the creation of better living conditions 


; in rural or urban areas, not being......... an industrial >or other area 
r excluded by the State Government by a notification in this behalf, by 
the construction or reconstruction of dwelling places......... in such 


areas or for the purposes connected therewith or incidental thereto, 
the State Government may, by order in writing, requisition any land 
and may make such further orders as appear to it to be necessary or 
:” expedient in connection with the Tequisitioning.” 


r 


8. Learned Counsel submitted that, in instant case, the purpose of 
the proposed acquisition, namely, the settlement of small traders had 
not been recorded in the said orders and that such purpose did not 
come within the ambit of the declared purpose, namely, the main- 
tenance of supplies and services essential to the life of the community or 
for proving proper facilities for transport and communication. 


9. Learned. Counsel has further drawn my attention to the 
description of “083 acres of land in Plot No. 10178 from which the exact 
portion -of-the land sought to be acquired cannot be identified. © 


í. 10. Leartied Advocate, appearing for the State of West Bengal, 
submitted that the settlement of the displaced small traders was a purpose 
connécted with or incidental to the main purpose, namely, the widening 
of the Diamond Harbvur Road. 


r a- 
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Il. _ Reading the section and the impugned orders it appears to me 
that the purpose for which the land was sought to be acquired was 
declared to be provision of proper facilities for transport. It was also 
recorded that the alternative purpose was maintenance of supplies and 
services essential to the life of the community. It cannot be said that the 
settlement of displaced small traders‘is connected with or incidental to 
either of the aforesaid purposes. Learned Advocate, appearing on behalf 
of the State, could not cite any authority where the settlement of displaced 
persons as a result some other acquisition has been held to be incidental 
to such acquisition. ` 


12. For the reasons aforesaid the petitioner succeeds in the instant 
case. A Writ in the nature of Mandamus will issue directing the 
respondents to recall and withdraw the said impugned orders. A Writ 
in the nature of Certiorari would also issue setting aside or quashing 
the same. 


The Rule is made absolute to the extent as aforesaid. There will 
be no order as to costs. 


P. R. 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
“Before Mr. Justice Bankim Chandra Ray . 
, - Decision: February 18, 1982 
Subrata Mukherjee . e aba Petitioner 
Versus 
State of West Bengal & Ors. : Do o. piine Respondents* 


Constitution of India—Article 226—Maintainability of writ application 
—Notice of requisition served on petitioner in 1974—Petition moved in 
1981—Explanation of delay not acceptable— Delay is fetal. 


Constitution of India—Article 226--—Writ -application—Petitioner 
alone challenging requisition order relating to land belonging to joint 
co-sharers—Notice of requisition served on petitioner alone and not on other 
co-sharers—Petition is not liable to be rejected in fimini for not impleading 
other co-sharers in writ petition. 


West Bengal Land (Requisition and Acquisition) Act (II of 1948) 
Sec. 3(1)—Land sought to be requisitioned for one public purpose but used 
for another—Interpretation of expression, ‘for purposes connected therewith 
or incidental thereto’. < 


*Civil Rule No. 14109 (W) of 1981. 
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Here the challenge was thrown to the validity of certain requisition 
order on the ground that the land in question purported to be 
requisitioned for'a public purpose was being used for another purpose 
viz., for construction of Behala Police Station which was demolished ob- 
account of widening of the Diamond Harbour Road. : 


HELD: Land has been requisitioned for purposes, viz., for widening | 
Diamond Harbour Road at Behala and also for maintaining supplies and 
services’ essential to the life of the community and/or for providing proper 
facilities for transport, communication etc. Government is using it for 
constrction of a Police Station. The construction being for accommodation 
of a Police Station is a purpose allied to creation of better living conditions 
in urban areas. Order impugned is in order and is not liable to be quashed 
on that ground. i ‘ | 


Cases referred to — 


(1) Sailendra Nath Ray v. State of West Bengal, AIR 1980 Cal 13: 
1982 (2) CLI 240 


7 2) Smt. Sushila Devi Fomra y. State of West Bengal, 1980 (2) 
CLI 19: 84 CWN 661 


R. N. Mitra and A. K. Ganguly es Jor Petitioner 
Amar Nath Banerjee and T.K.SenGupta — aaa., Jor the State 


The judgment of the Court was as follows :— 


This application is at the instance of the petitioner who is one of 
the co-owners of the Plot Nos. 13851 and 13852 of Khatian No. 4494, 
mouza Behala challenging the validity of the notice of requisition issued 
under section 3 of the West Bengal Act II of 1948 i. e., West Bengal Land 
(Requisition and Acquisition) Act, 1948 whereby these lands along with 
other plots of lands were notified for requisition for public purposes 
mentioned in the said -notice as Annexure ‘A’ to the petition on thé ground 
that the land in- question purported to be requisitioned fora purpose 
were being utilised for another purpose, viz. for construction of Behala 
Police Station which has been demolished on account of widening of the 
Diamond Harbour Road. | 


2. The facts, iri brief, are as follows : The aforesaid plots of lands 
along with other lands were notified for requisition under section 3(1) of 
the said Act for the purposes viz. for widening Diamond Harbour Road 
at Behala and also for maintaining supplies and services - essential to the 
life of the community and/or for providing proper facilities for transport, 
communication, etc. This requisition notice was served admittedly in 
1974 and thereafter the work was taken up for widening the road: and: 
the Diamond Harbour Road was completed also long before. The 


AN 
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petitioner has stated that when the authorities concerned came to 
implement the requisition notice in respect of these particular lands of the 
petitioner and his co-owners they raised objections and thereafter they 
have-come before this Court with the instant writ application on 26. 6. 81. 


3., A Rule was issued and an interim order was made restraining 
the respondents from proceeding any further on the basis of the notice 
which has been annexed as Annexure ‘A’ to the petition for a period of 
two weeks with liberty to pray for extension of the interim order on notice 
to the respondents on the same application. On 24. 11. 81 after hearing 
the learned Advocates for both the parties the interim order was vacated. 
Then an application for restoration was filed and that was heard 
on 9. 12. 81. The application for restoration was however not allowed. 


4. ‘Mr. Mitra, learned -Advocate appearing on behalf of the 
petitioner, has made a two-fold submission before this Court. His first 
submission is that the concerned authorities cannot proceed to construct 
buildings on the lands in question for the purpose of accommodating the 
Behala Police Station which is not a purpose mentioned in the notice of 
requisition. In other words, Mr. Mitra has contended that the action 
of the respondents is wholly arbitrary, illegal and bad inasmuch as they 
purport to use the land for a purpose other than that mentioned in the 
Tequisition notice. In support of this submission Mr. Mitra cited a 
decision of (1) Sailendra Nath Rayv. State of ‘West Bengal, reported in 
AIR 1980 Cal 13 : 1982 (2) CLJ 240. Mr. Mitra next submitted that in the 
impugned notice only one purpose was mentioned; i. e., for widening the 
Diamond Harbour Road and as\such the land in question cannot be 
used for purposes not mentioned therein. It has been also submitted by 
Mr. Mitra that thè notice was served only on the petitioner who is 
admittedly one of the owners of these two plots and as such the petitioner 
alone has come up before this Court to assail the said notice without 
impleading the other co-owners of the said lands. This non-impleading 
the other co-owners according to the submission of Mr. Mitra does not 
in any way invalidate the instant ‘writ application. Mr. Mitra further 
submitted that there is delay in moving this application undoubtedly but 
the petitioner immediately when the respondents tried to implement the 
order came up before this Court and as such 'this should be considered 
and the application should not be rejected on the ground of delay. 


5. Mr. Amar Nath Banerjee, learned Advocate appearing on behalf 
of:the State, has, on the other hand, submitted that this application 
should be rejected on the ground of inordinate delay in coming up before 
this jurisdiction to` challenge the notice .which was served on the 
petitioner as early as on 14.6.74 and. the possession of the land was 
taken on. 16.6.74; It has also been submitted in this connection by 
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Mr. Banerjee that after taking possession the respondents have started 
construction of the building for the Behala Police Station and the 
construction work was made up to the plinth level when. this instant. 
application was made before this Court, therefore, on the ground of 
inordinate delay ia coming before this Court the application should not 
be entertained and no relief should be granted. It has been next 
submitted by Mr. Banerjee, learned Advocate for the State-respondents, 
that the construction of structures for housing a Police Station i.e., 
Behala Police Station, is a purpose of the State and it is also a purpose 
allied to, connected with and/or incidental to the purposes to create 
better living conditions io urban areas as well as for the purpose of 
maintaining supplies and services essential to the life of the community 
which are the purposes mentioned in section 3(1) of the West Bengal 
Land (Requisition and Acquisition) Act. Reference has been made in 
this connection by Mr. Banerjee toa Division Bench decision of this 
Court. It has been next submitted by Mr. Banerjee that this application 
will fail for non-joinder of necessary, patties as it is evident ‘from the 
statement made in paragraphs 2and5 of the said (sic) . petitioner in 
respect of these plots of lands. 


6. The first question that poses itself for consideration is whether 
this writ application in the facts and circumstances can be entertained by 
this Court. Admittedly the order of requisition was served on the 
petitioner in 1974 and according to the State-respondants they have taken 
possession on 16.6.74 which the petitioner of course denies. But it is 
evident from the statements and averments made in the writ petition as 
well as in the affidavit-in-reply that on the date when this application was 
made the petitioner was not in actual possession of these lands. It is 
now well-settled by severa] pronouncements of this Court as well as of the 
Supreme Court that to have relief from this Equity Court one must ‘come 
at the earliest possible opportunity. In the instant case since June, 1974 
till June 25, 1981 the petitioner did not take any steps to agitate this 
matter before this forum. The explanation that has been given and also 
the submissions that have been made by the learned Advocate for the 
petitioner on this score are in my opinion not sufficient for, this purpose. 
Therefore, on the ground of inordinate delay I am constrained to hold 
that this Rule will fuil. 


7. Now regarding non-joinder of necessary parties I am not 
inclined to refuse relief sitting in this equity jurisdiction and as such I am 
unable to accept the contentions put forth by the learned, Advocate on 
behalf of the. State on this score, more so when the order under section 
3(1).of the 1mpugned Act was served by the State only on the petitioner 
and not on any of his co-sharerfs. 
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8. Coming to the merits, the argument of Mr, Mitra is that there 
has been a diversion of purpose in the matter of use of the land for the 
Purpose of making structures for accommodating Behala Police Station ' 
which purpose was not mentioned in the order under section 3(1) of the 
said Act and as such the entire order is bad being illegal and unwarranted. 
To consider this submission in its proper perspective it is necessary to 
consider whether the purpose for which the lands m question are being 
utilised is a purpose connected with or incidental to the purposes 
mentioned in section 3 of the Act, viz. “for maintaining supplies and 
services essential to the life of the community, for creating better living 
conditions”. It has been stated in the affidavit-in- Opposition sworn on 
behalf of respondent No. 2.that the purpose for which the land is being 
used 1s connected with and/or incidental to the aforesaid purposes. 
Mr. Banerjee has also submitted that the construction of house to 
accommodate a police station is a purpose allied to creation of better 
living conditions in urban areas. In my opinion, there is substance in this 
contention. My attention was also drawn to the decision in (2) Smt. 
Sushila Devi Fomra v. State of West Bengal, 1980 (2) Cal LJ 19, where 
the requisition of the premises was made for the purpose of the State 
Transport Corporation. A challenge was thrown on the ground that it is 
not a purpose envisaged in section 3(1) of the West Bengal Land (Requisi- 
tion and Acquisition) Act. It has been held bya Division Bench of this 
Court that “It is the duty of the State to make suitable arrangement 
for road transport and for that purpose the State Transport Corporation 
has been created. Any requirement of the Corporation is the requirement 
of the State. In these circumstances it is difficult to accept the contention 
of the appellant that the purpose for which the requisition has been made 
is not the purpose of the State Government and as such the order of 
requistion should be quashed on that ground. We hold that the land 
can be requisitioned or acquired for the purposes of the State Transport 
Corporation under the provisions of the Act. The contentions of the 
appellant is accordingly overruled”. The decision in the case of 
Sailendra Nath Ray v. State of West Bengal, AIR 1980 Cal 13 : 1982 (2) 
CLJ 240 is distinguishable on facts because in this case the requisition 
under section 3 of the said Act was made for the purpose of requisition- 
ing land for the settlement of small traders displaced as a result of some 
other acquisition. Question arose whether requisition of land for such 
a purpose was a purpose falling within the meaning of section 3(1) of 
the said Act. It has been held that the settlement of the displaced small 
traders is not connected with or incidental to either of the aforesaid 
purposes i.e., providing facilities for transport and widening of road 
and in the alternative for maintaining supplies and services essential to 
the life of the community. This judgment therefore does not apply to 
the facts of the instantcase inasmuch as it has been stated hereinbefore 


/ 
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that the lands of the petitioner are used for the purpose of construction of 
building for housing the Behala Police Station which has been demolished 
for widening the Diamond Harbour Road. ' 

For the reasons aforesaid the contentions raised on behalf of the 
petitioner having failed this Rule fails. It is therefore discharged. No 


order is made as to costs. All iterim orders are vacated. 
N. C. S. 


r 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 


Decision: September 2, 1982 


Prabatak Jute Mills Ltd. te eet Petitioner 
Versus 


Employees’ State Insurance Corporation & Ors. ...... Respondents* 


Employees’ State Insurance Act (39 of 1948), Secs. 85B(1), 75, 74, 
54A(1) & (2) & 40—Employees’ State Insurance (General) Regulations, 1950 
—Regulations 26, 31, 31A— Delayed payment of contribution by employer 
— Effect thereof—Punishment for statutory breach Damages and interest— 
Regulation 26, contribution cards to be sent to Regional Office— 
Regulation 31, time: for payment of contribution—Regulation 31A as 
substituted on 28.11.77—Whether retrospective in effect—How this lis 
is to be adjudicated ?—Employees’ Insurance ‘Court—Who is to initiate 
proceeding there ?—No period of limitation prescribed for taking action 
against employer for breach of stautory obligation—Procedure to be 
followed in such proceeding before Employees’ State Insurance Corporation 
—Rules of interpretation of statute. 

A submission was made that inasmuch as there was no uniformity of 
the proposed rates of damages, the damage as assessed was bad. The 
submission is not sustainable and as such the damages as assessed cannot be 
interfered with on that ground. l 

On the question of damages, the determinations as made under 
section 14B of the Employees’ Provident Fund and Miscellaneous Provisions 
Act, 1952, dealing with damages or imposition of the same, on self-same 
circumstances, can be applied and on such question, on consideration of the 
provisions of the Employees’ State Insurance Act, 1948 and the Regulations 
made thereunder and more particularly under Regulation 31, the petitioner 
company was bound to pay the contributions under ihe said Act, within 
the specified period after termination of the respective contribution periods. 
Such payment could be made by affixing contribution stamps on the 


*Civil Rule No. 8298 (W) of 1978. 
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contribution cards of the employees and cancellation of the stamps and such 
cards were.to be sent to the Employees’ State Insurance Corporation along 
with a return, within the specified days of the termination of the contribution 
periods. This was not admittedly done in the instant case and on facts, 
there would be no justification in considering the defence of the petitioner 
that they could not.affix the necessary stamps for their non-availability. 


In view of the circumstances of the case and also in view of the way 
and manner‘ in which the orders were- passed it cannot be said that the 
petitioner was not afforded with due: opportunities. 


Merely because provisions for payment of interest on the arrears of 
contribution has been made by, Regulation 31A, it cannot be said that 
the Legislature has no power to levy a penalty by way of damages, on the 
ground of failure .to pay the contribution “amount under section 85B 
of the said Act. | In fact, default or, delay in payment of contributions in 
terms, of Regulation 31, would be failure, to pay the contribution within 
‘the meaning of section 85B of the said Act. Regulation 31 cannot be said 
to be in conflict with section 85B and so also Regulation 314 is not 
inconsistent with the same. k E 


l As there is no period of limitation prescribed in the said Act, during 
which against the erring employer action can be taken for the delayed 
deposists and in the absence of such or any limitation, there ‘is nothing to 
debar the said-Corporation of their authorities, from exercising the 
statutory power. 7% ‘+ ` 


Regulation 31 is not in conflict with section 85B of the said Act and 
as in other statutes there are provisions for claiming damages in addition 
to the power to ask for interest and more than one type of punishments may 
“be imposeable, so Regulation 31A would also not be inconsistent with 
section 85B of the said Act. 


The Regulations lay down complete provisions for making the deposits 
so also the manner in which they’ are to be made. The Regulations are 
quite consistent with scheme of the Act. As Regulation 31A was inserted 
in the Act on 28.11.77 and as no-prior date of the effect of the same has 
been mentioned, the said provision was contended to be not retrospective 
but the same would be prospective and so not applicable or available in the 
instant case. The submission on behalf of the respondents was made 
on the basis of the rules for construction of statutes and the provisions of 
the General Clauses Act and the submission is. of substance. 


“As there was admitted non-compliance with the requirements of 
section 85B of the said Act, viz. there was failure and neglect or laches in 
the matter of payment and deposit of contribution, so the power of recovery 
through the mode as adopted in the instant case, was available to the said 
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Corporation and since the petitioner had not accepted the ' determination 
of damages and interest as made by the Corporation, the petitioner may 
approach the Employees’ Insurance Court and in such proceedings the 
petitioner can have the lis as raised duly and conveniently decided, 
adjudicated and settled. 


EF 


There is no dòubt that the said Act is a beneficial statute and is meant 
to achieve social security and justice for a class and a poorer section of 
the people. Considering the character of the Act of the incidents thereof, a 
construction which is beneficial to the class or. classes of persons, for whom 
the same is primarily meant, should be given. Under the said Act, it is the 
primary liability and obligaiion of, the ‘employer to pay the contribution 
unless they are presented by just, ‘sufficient and appropriate cause’ and in 
the instant case, the petitioner, not having succeeded to establish: any such 
“cause, cannot be allowed io have any benefit of their own wrong or omission. 
Ina Social Security Legislation which the said ‘Act is, there may be separate 
punishments for separate offences and steps to be taken by’ the employer 
under the said Act are automatic and as such the defence as put forward 
now, on facts and law, cannot be sustained or accepted. < 


. Jt cannot be held that in the present case, that no reasoned, order had 
been made and as such, there was a case for non- application of mind. The 
order as impeached has fully discussed the relevant and material factors, 
which were duly raised and in fact, on consideration of such facts and points 
the petitioner had been favoured with a reduction of the demand. Such 
fact itself, would be enough to justify the contention of the responden ts 
that the mind was duly applied in making the order. 
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Mirza Ma. Faruque f | Ng for Respondent Nos. 4 x 5 


The judgment of the Court was as follows : = > 4 


i ‘The above Rule with the corresponding interim order was obtained 
on 30th October, 1978, against a show-cause notice dated 15th April, 1977, 
the order and demand dated 26th July, 1977 .by the Regional Director, 
Employees’ State Insurance Corporation’ (hereinafter referred‘ to as the 
said Corporation), the application dated 4th; July, 1978 by the Deputy 
Regional Director of the said Corporation, notice of certificate dated 
25th August, 1978 as issued by the Certificate Officer, 24-Parganas and 
the certificate proceedings as initiated and connected therewith. The 
particulars and the circumstances under which those orders were issued 
and the proceedings were initiated would be indicated hereinafter. 


2. The petitioner, M/s. ‘Prabatak Jute Mills Limited (hereinafter 
referred to as thé said petitioner), is a public limited Company incor- 
porated under the Indian Companies Act, 1913. and was, an existing 
Company within the, meaning of the Companies Act, 1956. The said 
petitioner; has been stated to be carrying on the business of manufacturing 
jute products by employing a large number of employees in this factory 
and has stated that for the running of the concerned industry the said 
petitioner has to observe the different provisions of the said Act and the 
Rules and Regulations made ‘thereunder (hereinafter referred to as the 
said Rules and Regulations respectively). It is also an admitted fact 
that the said Corporation’ isa body ‘corporate and ` established under the 
said Act.’ 


3. It was the case of the said petitioner that on or about 
21st April, 1977, a notice dated 15th April, 1977, was received from the 
Regional Director of the said Corporation asking them to show cause 
why damages should not-be recovered from them for default in making 
the payment of contributions being ‘employers’ share and employees’ 
share, in accordance with the section 40 of the said Act which requires 
that principal employer to pay contributions in the first instance, within 
the stipulated time as provided forin Regulations 26 of the Employees’ 
State Insurance (General) Regulations, 1950. The said Regulation 26 
deals with contribution cards to be sent to appropriate office and lays 
down that (1) An employer, being in possession of a contribution card in 
respect of any person, shall send it by registered post: or messenger, 
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together with a return in duplicate i in Form-6 tothe appropr.ate. office (a) 
‘within seven days or date on which ‘he’ comes to know of the death of such 
Person ; (b) within seven days of the date on receipt of any requisition 
“on that behalf from the’ appropriate office; (c) within 42 days of the 
termination of thé coiitribution period to which it relates ; (d) within 28 
days. from thë date of permanent closure of the factory and (2) for 
Purposes of section 7 of the Act the due date by’ which the evidence of 
‘contributions having been paid must reach the Corporation shall be the 
last of the „days respectively specified in clauses (a), (b), (c) and (d) of 
sub- -regulation (1); At this stage, Í think the provisions ‘of section 40 
which has béen referred to hereinbefore should be quoted = 


Section 40 (1) : The principal employer shall pay in respect of 
. every employee,, whether directly:employed by, him or by or through 
- an immediate employer, both.the employer’s,.contribution and the 
-employee’s :contribution. 


(2) Notwithstanding anything’ contained in any other enactment 
but subject to the provisions of this Act and the regulations, if any, 
‘made thereunder; the principal employer shall, in the case of 
an employee directly employed by him (not being an exempted 
employee), be entitled to recover from the employee the employee’s 
contribution by deduction from his wages and not otherwise : 


Provided that no’ stich deduction shall be made from any wages 
other than such as relate to the period or part. of the period in respect 
of which the contribution is payable, or in excess of the sum represent- 

ing the employce’s contribution for the priod. 


(3), Notwithstanding any contract to the contrary, neither the 

. principal employer nor the immediate employer shall be entitled to 

deduct the employer’s contribution from any wages payable to an 
employee or otherwise to recover it from him. 


a ©“ (4) Any sum deducted by the principal employer from wages 
' undef this Act shall be deemed to have been entrusted to -him by the 
employee for the purpose of paying the contribution in respect of 
which it was deducted. 

(5) The principal employer shall bear the expenses of remitting 
the contribution to the Corporation. ‘It was the case of the said 

' petitioner that the’ delays of thé ‘damage proposed to be recovered 
under section 85B of the said Act which ‘deals with power to’ recover 
damages and lays down-(1) where an employer fails to pay the amount 
due in respect of any contribution or any other amount payable under 
this Act, the- Corporation ‘may ‘recover from the employer such 
damages not exceeding the“amount of arrears as it may think fit to 
impose:—- ' >, l = 
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Provided that before recovering such damages, the employer shall 
be given a reasonable opportunity of being heard and (2) any damages 
‘recoverable under sub-section (1) may be recovered as an arrear of land 
Tevenue, was shown in a statement enclosed with the concerned notice 
which was so served on the petitioner. From a reference to the notices 
the demand as made would appear to be Rs. 1,17,919/-. The receipt 

.., Of the, notice, as referred to hereinbefore, was not in dispute and it 
was the ‘case of the said petitioner that in reply to the said notice on 
oth May, 1979, the Regional Director of the said Corporation was 
‘informed that the notice as issued and served, was not only mis- 
conceived but the same was in violation of Regulation 26 as mentioned 

hereinbefore, and would not in any event, attract the provisions of 

` section 85B(1) of the said Act. ‘It has further been claimed by the said 

`+ petitioner that im the said reply it was also claimed that the concerned 
Regional Director should consider whether any proceeding under 

, section 85B(1) of the said Act would lie or the same would be tenable 
incase, of any violation of Regulation 26. of the said Regulations as 
mentioned hereinbefore. It should‘also appear'that the-respondent as 
mentioned above, was also 'requesied to consider the other submissions 
.. of the said petitioner on merits and the said petitioner also asked for a 
personal hearing. 

4. Infact, the Regional Director concerned on 19th May, 1977, 
“issued a communication granting a personal hearing to the said petitioner 
„on 26th June, 1977, and the said petitioner availed of such opportunities. 
“In the’ said proceedings before the officer concerned, the stand of the 
said petitioner as mentioned hereinbefore, was reiterated and it was 
‘also stated by the said petitioner that payment of the due amount of 
"contribution as -mentioned in the notice, has been made but there was 
“some ‘delay i in-making such payment for reasons beyond the control of 
the said petitioner. In fact, ‘it was pleaded that there was an extra 
ordinary critical situation in the factory causing a complete dead-lock in 
the normal works of the said company during 1975-76 and such. situation 
ifurther worsen due to abrupt strike held at the factory of the said 
petitioner which continued forabout a month and completely dislocated 
< the works of the accounts apart from, causing great hardship to the 

Yeconomic, condition of the factory. It was pleaded that because of such 
abnormal situation, the said. petitioner was constrained to be a little 
late in making payment of the’ contribution as required under section 40 

zof the said Act and it was submitted that provisions. of section 85B(1) 
were not attracted i in cases of such delay.i in making payment of contri- 
bution as those provisions clearly provides. for recovery of damages only 
in cases where an..employer fail ‘or fails to pay the amount due in 
respect of any contribution of other amount payable under the said 
Act and not in case of delayed payment, which incidentally was the 
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happenings in, this case. It was contended that for non-payment of 
contribution the provisions of the said’ section 85B come into operation 
and the provision for damages and recovery thereof, as an arrear of 
land revenue would then arise. It was also and further submitted that 
since in the present case, the payment of contribution was only delayed, 

for reasons beyond the ‘control of the said petitioner and that was not 
a case of non-payment as ultimately payment was made, the actions as 
taken or initiation as made, were not proper and in any event, there 
having been a dispute raised which again was covered by section 75 of 
the said Act which deals with matters to be decided by Employees’ 

Insurance Court and lays down. (1) If-any question or dispute arises ae 
to—(a) whether any person is an employee within the meaning of this Act 
or whether heis liable to pay the employees’ contribution ; or (b) the 
rate of. wages or average daily wages of an employee for the purposes of 
this Act ; or (c) the. rate of contribution payable by a principal employer 
in respect of any employee ; or (d) the person who is or was the principal 
employer in respect of any, employee ; of (e) the right or any person to 
any benefit and as to the amount and duration thereof ; or (ee) any 
direction issued by: the Corporation under section 55A on a review of 


‘ any payment of dependants’, benefits ; or (f) Omitted ; or (g) any other 


‘matter which is in dispute between a principal employer and the 


- Corporation, or between a principal employer and an immediate employer 


or between a person -and the Corporation or between an employee and 
a principal or immediate employer, in respect of any contribution or 
benefit or other dues: payable or recoverable under this Act, or any 


' other matter required to be or which may. be decided by the Employees’ 


‘Insurance Court under this Act. (2). Subject to the provisions of sub- 
section (2A), the following claims shall, be decided by the Employees’ 


‘Insurance Court, namely (a) claim for the recovery of contributions 


from the principal employer; (b) claim by a principal employer to 


. recover contributions from any immediate employer ; (c) Omitted ; 
` (d) claim against a principal employer under section 68; (e) claim 


under section 70 for the recovery of the value or amount of the benefits 
received by. a person when he is not lawfully entitled thereto, and 
(f) any claim for the ‘recovery of any benefit admissible under this Act. 
(2A) If in any proceedings before the Employees’ Insurance Court a 
disablement question arises and the decision of a medical board or a 


. medical appeal tribunal has not been obtained on the same and the 


decision of- such question is necessary for the determination of the claim 
or question before the Employees’ Insurance’ Court, that Court shall 
direct the Corporation to have the question decided by this Act and shall 
thereafter proceed with the determination of the claim or question before 
it in accordance with the decision of the ` medical ‘board or the medical 


, appeal tribunal, as the case may, except where an appeal has been filed 
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before: tie. Pnois? insurence ein „under sub- section (2) of 
‘section 54A in iwhich case the Employees’ Insurance Court may itself 
determine all the issues arising before it. (3) No ‘Civil Court shall have 
jurisdiction to decide or deal with any question or ‘ dispute as aforesaid 
or to adjudicate on any liability which by or under this Act is to be 
decided by a medical board, or by a medical appeal `, “tribunal or by the 
‘Employees’ Insurance: Court, was required to be determined by” the 
Employes’, Insurance-Court as established under section 74 of e said 

` Act.. 


5, Thereafter, an order was- sasa on 26th July,. 1977 ‘ty the 
| Regional Director of the said Corporation, being’a demand of damages 
under section 85B of the said Act and according to said petitioner that 
` order contained dispute as raised about' the demand of damages- for 
ee, ‘delayed payment of contributions- under section 85 as above. This order 
was admittedly received by the said petitioner on 3rd August, 1977 and,on 
receipt’ of the same the said petitioner. ‘faised the submissions as ‘mentioned 
. above, by the Jetter of 26th August 1977 and once: again. pointed out 
_ or reiterated the enormous difficulties arising-out of. the situation or 
troubles on which the said petitioner had no control and for- which no 
payment of contribution in due time could be made. It has been alleged 
j by the said’ petitioner that such representation’ was neither considered 
_ nor referred to the Employees’ Insurance Court as .set. up by section 74 
of the said Act.’ Section 74 deals with constitution. of Employees’ Insur- 
| ance Court and lays down that (1) The. State. Government shall, by 
notification in the Official Gazette, constitute an. Employees’ : Insurance 
Court of such Jocal area as may be specifiediin the notification, (2) the 
Court shall consist “of such number of Judges as the State Government 
may think’ fit. (3) Any person who'is or has been a judicial officer or 
is a légal’ practitioner offive'years’ standing shall be--qualified to be a. 
Judge of the Employees’ Insurance Court. (4) The State Government 
may appoint the same Court for two or more local areas or two or more 
Courts for the’same local area and (5) where more than one Court has 
been „appointed for the same local area, the State. Government may, by 
“general or special order regulate the distribution 0f business between them. 


| 6. . The said petitioner has stated that thereafter, on 4th July, 
1978, the Deputy Regional Director of the said Corporation,’ made an 
application before the Collector, 24-Parganas, Alipore, ‘under section 5 
of theWest Bengal Public Demands Recovery Act for initiating a certifi- 
cate proceeding. for Tealisation of an ad hoc payment’ of Rs, 29 »480/- as 
damages from the said petitioner for delayed payment of contributions 
| under section 40 cf the said Act and * then the Certificate Officer, 
respondant Na. 5 ` issued ` to the, said petitioner and its’ Manager, a 
notice of certificate ‘dated 25th Augist,- 1978 under section 7 of the West 
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‘ Bengal Public Demands ‘Recovery: Act,together with a certificate of public 
demand for the amount as: mentioned ; above, being demages, on- ad hoc 
basis in zespect of the. concerned delayed-payment, of contributions and 
such notice or: certificate was received by fhe said petitioner‘, on 15th 
September, 1977. It bas, now been, alleged, by:the said ‘petitioner that the 
Certificate Officer concerned is now threatening ‘to execute the, concerned 

: certificate, and since the requisite days- -has already been -passed after the 
service-of the notice, issued under section 77 as ‘mentioned - above,' there 
is every possibility of.the- concerned ‘certificate : being made effective or 
executed. . It was also:the case of ithe said ;petitioner~that appearance 
before the Certificate Officer concerned’ was entered and-in the certificate 
proceedings, representations ‘were made for time: In fact, such time was 
granted upto 6th: November, 1978 .to- file thesnecessary objection. ‘It ‘was 
-the specific, averment of the said „petitioner that -the -Certificate Officer 
in question, ignored the disputes inyolyed.in the -proceedings and which 


' according to said petitioner were wholesome. The.said_ petitioner -further 


claimed that the factory was. manufacturing, jute goods, there undertaking 
was , seriously affected by the unprecedented-flood causing damages. worth 
more than 20-Lakhs..of; Rupees, and -such damages ‘including raw jutes 
and both finished and unfinished products and 'ifrany, order is made now 
for making the payments to satisfy the-demand “as raised, . that would 


..create unusual hardship and injury to the said;petitioner. -The said peti- 


tioner has further stated. that the said Corporation has also issued a notice 
on lOth November, -1977 charging interest almost ,inall cases and on 
every amount: which was the subject-matter of demand for damages under 
section 85B of the said Act and according: to sajd petitioner that such 
demand as raised: would show that the respondents have made or raised 
mixed demands asking for both the interest and the, damages at the time 


- in respect of amount alleged to be due and: payable by the said petitioner. 


According to said petitioner that such'mixed demands could -not -be due 


. or payable as the same was not authorised. by the said Act.and more over 


_ Regulations 31A.of the Employees’. State Insurance, (General) Regula- 


, tions, 1950 which deals with interests on contributions. “due but not paid 


_in time and lays down that an employee who. fails to pay contribution 


, within the period specified in Regulation 31 shall be liable to pay interest 


at the rate of 6 per cent, per annum in respect of each day of default or 
delay in payment or contributions provided that where the contribution 
is paid by affixing the contribution stamp, the employee shall deem to 
have not paid the contributions i m time if he fails’ to submit the contri- 


~ butions ¢ard within the time prescribed under Regulation 26: On reliance 


‘to such provisions the said -petitioner contended that -when: the said 
Regulation 31A specifically provided: for payment of interest’ in respect 
of each day of delay in payment of contributions, as such,. ino damages 
under section 85B of the said Act was imposeable in the instant.case. :, 
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7. The ‘only. affidavit-in-opposition in‘ the instant case: was dated 
‘9th January,-1979 and was filed on behalf of respondent Nos: 1, 2 and 3, 
through ‘Shri Parichay Kumar Dutta; an Insurance Inspector in the 
Office of the said Corporation. The. deponent has stated- that after 
| consideration of the matter and the personal hearing as given’ and so also 
the fact and law as ‘involved and urged, the Regional Director -of the 
“said Corporation,:reduced the damages under section 85B of the said 
Act from Rs. 1, 17. 919/- to:Rs. 29, 480/- and if the said petitioner was 
: aggrieved by such lawful demand as raised, then the Employees’ Insurance 
‘Court should have bee moved by:the. said petitioner, as such, dispute 
“ would be covered by the exclusive jurisdiction for -adjudication by that 
“Court: under section 75(1)(g) of the said Act and more particularly any 
- adjudication by Civil Court is ‘barred under section’ 75(3) of the said Act. 
It has also. been stated by the :said deponent that the Collector, 
‘respondent No. 4. was appropriately approached for recovery of the 
concerned amount as lawfully and finally imposed viz., the demand for 
. damages of Rs. 29, 480/- as involved in this case. It was also the case of 
the said deponent that action as taken by the Certificate Officer, was 
lawful and justified and in fact, there was no dispute raised by the said 
. petitioner under section: 75 of the:said Act “before the Employees’ State 
- Insurance Court. and as such, it could not be claimed or contended that 
- the Certificate Officer concerned had ignored any of the lawful demands 
- or claims as raised by .the said petitioner. The déponent has stated that 
» the Certificate: Officer’ concerned: had right to exercise his power as an 
: Executing Court under the Bengal Public Demands Recovery ‘Act, 1913 
‘and in the instant.case, he has'not done any wrong to perform his legal 
obligation by. discharging his judicial functions appropriately. : 
y 5 te 4 ad ` 
8. The defence as taken or put forward by the suid petitioner for 
delayed payment-of the dues, and ‘more particularly those’in respect of 
' 'the unprecedented: flood in the last week of September, 1978, according 
to said Corporation, had no application in the instant case, as such 
' happenings did’ not take place during the period for which the concerned 
lawful damages were imposed by the Regional Director of the said 
` Corporation, by his order dated 26th July, 1977. It was the case of the 
| “said deponent that the interest charged from the petitioner by the 
| respondents to the tune of Rs. 10,029.40P. under Regulation 31A of 
| the Employees” ‘State Insurance (General) Regulations, 1950 was different 
from the damages of Rs. 29,480/- as , charged under section 85B of the 
said Act and, it,has been stated that a Labour Welfare Legislation like 
: that of the said.Act,each of the provisions of law should be deemed to 
be valid and binding on.or against. a defaulting principal: employer, here 
in this case, the said pennone BA gaY A AN ; 
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9. Tt has algo been stated by the said déponent that the said’ 
petitioner, due to habitual default or non-compliance with the ‘require- 
ments of the said Act and the Regulations as mentioned above, during the. 
periods prior to the. flood, as mentioned in the petition, was not entitled 
to any order from this Court and it was submitted, that to safeguard the 
Employees’ State Insurance Fund as created under section 26 of the said 
Act and constituting, inter ‘alla, of the contributions and all other money 
including ; those ,damages and interest," the hands of the answering 
responden Ís should mot be fettered from discharging their statutory 
duties under ‘the said Act, to recover the lawful demands. It was 
suggested by. “Mr. Mukherjee, who appeared for the answering 
respondents that “the said Act was enacted to provide for certain benefits 
to employees in case of sickness, maternity and “employment injury” and: 
to make, provisions for certain other matters in relation thereof and in’ 
fact, the ‘said Act bas made provisions for (i) medical benefit, (ii) sickness 
benefit, (iii) Maternity benefit, (v) disablement benefit and (vi) dependant 
benefit, ‘and in case any interference is made by this Court, such 
benevolent Provisions of the ‘said’ Act would- be ‘frustrated: and the said 
Corporation would not be i ina position to catty’ out: ttie inċidents of the 
said Act. = me 


- 10. ` It was also the case of the‘said deponent that aif any one was 
guilty ‘of ‘laches and negligence in the instant case, .it.was the said 
petitioner alone, who by-their own failure and negligence.to comply. with 
the: requiréinents of the said Act or in the matter of timely payment of 
the contributions,- “have exposed themselves to the rigours of the said 
Act and since such’ position has been created by the conduct of the said 
petitioner and no body else but. the said petitioner should be blamed and 
sona suffer. l 


do i Tt wag ai stated that as “here have been specific alternative 
remedies- provided in section 75 of the said Act, section 4 of the Revenue 
Recovery Act, 1890, and section 9 of the Bengal Public Demands Recovery 
Act; 1913, this proceeding should be held and deemed to be not 
maintainable, as those remedies, available i jn the statutes, have not been 
exhausted. -~ That apart, it.has been stated that, all and every actions of 
the respondents,-in the instant case, were and are lawful, justified and valid 
and as such, there has been no cause or any reason for making any 
interference by this Court at this. stage. The petition has further been 
claimed to be mala fide, misleading and bad for suppression of material 


facts. | . in p 
“12. The Personnel Officer of the WL ANA Shri. Ng Kumar 


‘Mukherjee, by the” affidavit-ia- -reply dated: 6th-April, 1982, has denied 
the material allegations as contained in the return to the: Rule, as 
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mentioned above. ; He, apart, from reiterating the statements as made 
or contained in: the petition of motion, claimed that the notices ks issued 
and proceedings as initiated on the cae thereof, , were misconceived and: 
were not ia terms of requirements ‘of the : said Act and more particularly of 
section 85B(l) as mentioned hereinbefore. It was ‘stated that thé said 
petitioner ` having raised . positive | dispute before the ` respondents 
concerned, for the alleged demand of. ad hoc. amount for damages, ‘the’ 
respondents,: instead of sending the requisition, of demánd to the Collector: 
concerned for;recoyery, should have referred the matter for adjudication 
and: decision of-the lis before the Employees’ State Insurance Court and’ 
in fact, inot doing-so0 they i have failed, refused and, neglected to act “in” 
terms, of the requirements of thg law and the obligations cast dn them: in” 
law. It-has,further been claimed that the , damage of ‘Rs. 29, ,480/- was’ 
fixed or arrived at purely on, ad hoc basis and, not ‘on due adjudication’ 
by the Employees’. Insurance Court, constituted under thé said ‘Act. “It! 
was the case; of the deponent that», the respondents demanding the’ 
damages from the said petitioner were ‘Tequired and ‘obliged to refer the! 
dispute; to thg Employees’ Insurance Court, in terms of the provisions! 
ofi'law ast mentioned hereinbefore. , di was, also stated that the mixed 
demand of damages and interest, as made by ‘the respondents, were’ quite’ 
contrary to and inconsistent with the provisions of section 85B of the’ 
said Act and so ‘also' Regulation: 31A of ‘the (General) Regulations of 
1950 as mentioned-in the petition. .. The deponent has, reiterated that.the 
whole’ ` proceedings including the impugned: recovery , „proceeding were, 
ilegal, without jutisdiotion;’ invalid and are liable to set aside. He.has 
fiirther | stated ‘that? the proceedings “being . wholly misconceived , and. 
inconsistent with the ‘provisions of the said Act, they, ances all steps 
taken ori the basis thereof, should be quashed. : z 


.,,_ 13. Mr. Banerjee, appearing in support of the Rule after R 
the pleadings, ‘claimed and contended that the demand of: damages and 
interest for failure. to maké payments under or in terms ‘of the scheme 
of the” said Act, were improper, irregular, invalid, void and without 
jurisdiction, ‘not only for abject non-application of mind and non- 
consideration of the defences as indicated ‘hereinbefore, but such 
actions could not alsó be supported, “as “the authorities concerned 
did not ‘also consider duly, the fact of non-availability of stamps, to ‘be 
fixed. After placing Regulations -26. 31 and 31A‘ and section 85B(I), 
Mr. Banerjee argued that imposition or levy of damages and consequent 
interest, was in case of noh-payment and‘not in cases of delayed payment 
of contributions, which in fact was the case in this proceeding and had 
occasioned die to' or for‘reasons and circumstances beyond the control 
‘of the said petitioner. , As:mentioned above; the failure to secure or the 
‘non-availability of stamps:to be affixed, was also pleaded as a ground 
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or the circumstances, for which payments could not be made in time and 
in fact they were delayed. Mr. Banerjee claimed that when payment of 
contributions, were really made, but out of time and for ‘the reasons as 
indicated hereinbefore, the impugned steps and actions were unauthorised, 
improper and against the principles of natural justice and fundamentals of 
fair play, as the authorities concerned, did not realise or failed to consider 
, the predicament in which the said petitioner was placed and for which, 
the default had occured, which again, was not intentional. an 


14. The terms of sections 74 and 75 of the said Act, which are in 
Chapter VI of the said Act, dealing with adjudication of disputes and the 
claims have been indicated hereinbefore and so also Regulation 31A of the 


General Regulations, 1950. Regulation 3], as also indicated, deals with | 


‘the time for payment of contributions and according to Mr. Banerjee 
those provisions of the said Act and’ the Regulations as mentioned 
hereinbefore, and more particularly those in Regulation 31, would haye 
‘application ‘in respect of violations in the matter -of payment of damage 


-and interest only and as mentioned above, not in case of delayed payment. | 


In support of such submissions; reference was made to the determinations 
“in the case of (1) Prajatantra'Prachar Samity v. Regional Provident Fund 
` Commissioner, Orissa, 1979 (1) LLJ 136, which was a case under the 

Employees’ Provident Fund and Family Pension Act, 1952 and dealt 

with the effect and incidents of default in making employees’ contribution 


‘under section 14B. ' In that case, the petitioner Prajatantra Prachar Samity. | 


‘had challenged thé order directing recovery of Provident Fund contribu- 
tion along with damages under the Orissa Public Demands Recovery Act. 
The quantum of contributions was not disputed, but the manner, in 
which damages were levied, were challenged and it has been held that 
damages under section 14B was intended to compensate the loss to the 


beneficiaries of the Provident Fund Scheme, but not anything more, as l 


such recovery would amount to penalty and that would not be permitted 
under the section, apart from holding that levy of damage is not a must 
in every case, discretion seems to have been vested in the appropriate 
authority to recover damages along with the contribution. There may 
be cases where for good reasons, the authority may decide not to assess 
damages and once he decides to levy damages, it is' in the discretion of 
the authority to quantify the damages within the upper limit depending 
` upon the facts of the case and “Damage” is not defined inthe Act and 
therefore, recourse can be had to dictionary Meaning which says 
“pecuniary preparation due for loss or injury sustained by one person 
through the fault or negligence of another” and so‘it should be for the 
authority to quantify damages under the Act. In the case of -(2) 
Murarka Paints & Varnish Works Ltd. v. Union of India & Ors., (1978) 52 
FJR 51, which was a case under the provisions of the Employees’ 
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Provident Funds and Family Pension Fund Act, 1952 and to which 
reference was made by Mr. Banerjee, there was some delay on the part 
of an employer in paying the contributions to the Employees’ Provident 
Fund. The Authority under the Employees’ Provident Funds and Family 
Pension Fund Act, 1952, acting under section 14B, passed an order 
levying damages for the belated payment. When the aggrieved employer 
sought to quash this order by a writ and the Court observed that (i) 
section 14D of the Act covered not “only cases of failure to make 
` payments in terms of the Act but also cases of delayed payments. The 
expression “amount of arrear” in that section did not mean arrear at the 
time of levying the damages ;.it merely fixed the limit or extent to which 
damages. could be imposed. A default under the section is made 
whenever there isa default in payment of the contribution. The Act 
and the Scheme framed thereunder, impose obligation on the employer 
to make the stipulated payments within the stipulated time. Failure to 
“make the payments within the time. stipulated results in default. of 
payment: of contribution as enjoined by the Act. Therefore, belated 
payment of contribution also amounted to a default and as such damages 
‘could be imposed under section 14B of the Act; (ii) there is no dual 
authority in section 14B of the Act—one for the imposition and the other 
for the recovery of damages. The Authority who imposes the damages 
could recover the same. Under the section, the Central Provident Fund 
Commissicner or such other officer as may be authorised by the Central 
_Government may recover damages from the employer. It cannot be 
contended that the word “it” in the expression “as it may think fit to 
impose” in the section refers to the Central Government and it is only 
the Government that could impose the damages and the Provident Fund 
Commissioner was the only authority to recover the same ; (ii) the power 
to recover damages from the employer is not the same as the power to 
impose penalties. Damages should have some -correlation with the loss 
suffered as a result of the delayed payments. The Authority must apply 
its mind-to this aspect of the matter and pass a speaking order; and (iv) 
the discretion exercised. by the Authority under the Act could be 
interfered with by .a writ when such discretion 15 not exercised properly 
in accordance with law and the resultant order is not a speaking order 
indicating application of its mind to the facts and circumstances of 
the case. Mr. Banerjee claimed that since the provisions or the holdings 
and observations in respect of sections 14B of the Employees’ Provident 
Funds and Family Pension Fund Act, 1952, are in the same line as those 
of the provisions regarding the recovery of damages in respect of default 
in payment of contributions under the said Act, so the, determinations 
and the holdings and observations in the case as cited above, can also be 
applied in this case and since damages to be correlated to the loss suffered 
and herein, this case there was no legal evidence of such sufference, so 


| 
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not only damages but also interest could not be claimed authoritatively. 
That apart, Mr. Banerjee claimed that the impugned order not being a 
speaking one, was also highly illegal, improper and void. While on the 
question of determination of damages, reliance was also placed by 
Mr. Banerjee on the observations in the case of (3) The Commissioner 
of Coal Mines Provident Fund, Dhanbad & Ors. v. J.P. Lalla & Sons, 
AIR 1976 SC 676, a case under the provisions of Coal Mines Provident 
Fund and Bonus Schemes Act. 1948, and more particularly under 
section 10F thereof, dealing with how damages are to be determined. 
In that case, ıt has been observed that the Coal Mines Provident 
Commissioner is to hear an employer before making an order requiring 
him to. pay damages under section 10F and the words of importance in 
section 10F are “such damages not exceeding 25 per cent. of the amount 
of arrears as it may think fit to impose”. Here the two smportant 
features are these. First, the words of importance are ‘‘damages not 
exceeding 25 per cent.”. These words show that the determination of 
damages is not an inflexible application of a mgid formula. Second, the 
‘words “as it may think fit to impose’’ show that the authorities are 
required to apply their mind to the facts and circumstances of the cuse, 
apart from holding that when a body or authority has to determine a 
matter tnvolving rights judicially, the principle of natural justice 1s 
implied if the decision of that body or authority affects individual rights 
or interests. Again, insuch cases having regard to the particular, 
situation it would be unfair for the body or authority not to have allowed 
a reasonable opportunity to be heard. On such observations or the 
principles as laid down, Mr. Banerjee claimed that here in this case, 
before imposition and levy of demages, the said petitioner should have 
been given an opportunity of being heard and in the admitted absence of 
such opportunity, the entire act or action was vitiated. 


15. The adjudication of dispute and claims under. the said Act are 
covered by the provisions in Chapter VI and sections 74 and 75 as 
indicated above, respectively deal with the constitution of Employees’ 
Insurance Court and matters to be decided by them. These Courts are 
in the nature of domestic tribunals and are not ordinary Civil Courts, 
-but they are constituted for the purpose of dealıng with matters and, 
disputes coming or falling under or covered by section 75 of the said Act. 
In fact matters to be decided by such Courts are exhaustively dealt with 
in section 75 and sub-section (g) thereunder should be regarded as more 
or less an omnibus provision, as the same includes any other matter 
which is in dispute between the concerned parties. Disputes under the 
section would arıse'in case of dispute relating to the benefits and the. 
section really postulates the existence of a dispute relating to deductions. 
Section 75 does not provide a machinery for obtaining permission for 
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making thè deductions and recourse to the section could only be had, 
when disputes are raised. When a person raises a dispute regarding the 
deduction made by the employer, ‘section 75 should be resorted to. 

16. Under section 44 of the said Act, the principal ‘or immediate 
employer is under the obligation to (1) submit such returns and forms 
with such particulars as may be specified in the regulations, (2) submit 
such returns as required by the Corporation to decide, whether the 
provisions of the said Act apply to such establishment and factory and 
(3) to maintain such registers as may be required by regulation and 
section 45 makes provisions for Inspectors and their functions and duties. 
Section 45A deals with the power of the Corporation to determine the 
amount of contribution (1) in case of failure of any factory or establish- 
ment to file return and (ii) when an Inspector is obstructed and is unable 
to discharge his duties under section 45 of the said Act. The order, so 
required to be passed, would thus be a matter within the jurisdiction of 
the Employees’ State Insurance Court and the amount as determined, 
can be realised as arrears of land revenue. The case of (4) Regional 
Director, E. S. I Corporation v. M|s. Fibre Bangalore (P) Ltd., AIR 1980 
Kant 86, is a Full Bench determination of the Karnataka High Court on 
sections 45A, 45B and 75 of the said Act. The question, which was 
referred for the opinion of the Full Bench was “whether in the case of a 
disputed demand for contribution under the E.S.I. Act by the E. S. I. 
Corporation the latter alone should raise a dispute before the Employees’ 
State Insurance Court in accordance with sections 75 and 77 of the 
E. S. I. Act or any other provision therein, or whether it is the employer 
ugainst whom it is disputed, who should raise such a dispute before the 
E. S. I. Court for adjudication ?” And the answer to such question was 
“where, in cases to which provisions of section 45A of the ‘Act’ are 
attracted the Corporation by an order made in accordance with that 
section determines the amount of contributions payable and if that claim 
is disputed by the employer, it would not be necessary for the Corporation 
to seek a resolution of that dispute before the Insurance Court. Such a 
claim, is recoverable as arrears of land revenue. If the employer 
disputes the claim it is for him to move the Insurance Court for relief. 
In other cases, other than cases where determination of the amount of 
contributions under section 45A is made the Corporation, if its claim 
is disputed by the employer, should seek an adjudicaiion of the dispute 
before the Insurance Court before enforcing recovery.” In fact, 
Mr. Banerjee laid stress on the later portion of the observations viz., in 
other case i.e., other than cases where determinations of the amount of 
contribution is made, the Corporation, if its claim is disputed by the 
employer, should seek an adjudication of the dispute before the 
Insurance Court and that too before enforcing recovery. It was on 
such observations, Mr. Banerjee categorically claimed and contended 
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that as there was such a dispute by the said petitioner, the same should 
have been referred for adjudication to or by the Insurance Court by the 
said Corporation. Such submissions and more particularly the 
submissions that when a dispute is raised, the matter should be referred 
to the Employees’ State Insurance Court and such reference may be at 
the instance of anybody or party to the dispute, was also sought to be 
supported and supplemented by a reference to the determination in the 
case of (5) The Employees’ State Insurance Corporation, Bhopal v. The 
Central Press & Anr., AIR 1977 SC 1357, where it has been observed that 
the Scheme of the Act after its amendment of the Act, 44 of 1966 is 
that the Corporation itself should ina case where there is omission on 
the part of the employer to maintain records in accordance witb 
section 44 of the Act, determine the amount of contributions on the 
Strength of such information as it may collect can then make the demand 
under section 45A. If the employer refuses to comply with the demand 
so made, the matter can come up before the Employees’ Insurance Court 
under section 75 of the Act. The Court should give, the Corporation a 
direction to perform its duty where it considers that this should be 
performed by the Corporation. It cannot decline to perform its own 
duty because the Corporation has failed to discharge its function and also 
to the observations in the case of (6) M/s. Shriram Bearings Ltd. v. 
The Employees’ State Insurance Corporation & Ors., 1977 (2) Lab IC 1482. 
In the later case it has also been observed that there is nothing in 
sub-section (2) from which it can be held that once there is a repudiation 
by the person concerned, it is obligatory on the Corporation to file 
an application for adjudication of its claim. The forum is available for 
the person who is said to be liable to pay, as well as to the Corporation 
who claims recovery of the contribution from such person and it is well- 
settled that even courts and tribunals which are constituted under 
different Acts, have inherent power to issue appropriate relief by way of 
injunction to the party before it and it can enforce its orders. To hold 
otherwise will amount to hold that such Court and tribunals have only 
to make declarations which are not meant to be obeyed. ‚This can never 
be conceived, specially in cases of courts to which exclusive jurisdictions 
are vested and jurisdiction of Ordinary Civil Court is barred and ousted. 


17. Mr. Debesh Chandra Mukherjee, appearing for respondent 
Nos. | to 3, placed the different provisions of the said Act and the Rules 
and Regulations framed thereunder, which also established the purposes 
of the incorporation of the said Act, the particulars whereof have been 
indicated hereinbefore. . He, on such reference, as mentioned above 
claimed that the steps and actions under the said Act are automatic and 
like other statutes of similar nature, under the said Act, or the necessary 
compliance bya constitutent, no further notice or intimation is necessary 
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or is required to be given. In short, it was contended that the obligations 
as fastened or imposed on the said petitioner, were statutory obligations, 
duly indicated in the said Act and as such, it was the legal obligation 
and duty of the said petitioner, to deposit the contributions in timé and 
in accordance with law. The notice to pay the contribution, in 
accordance with section 40 of the said Act, was d: ted 15 April, 1977 and 
is in Annexure ‘A’ to the petition. Annexure ‘D’ 1s the impugned order 
dated 26th July, 1977, issued under section 85B of the said Act. After 
referring to the same or the terms thereof, Mr. Mukherjee claimed that 
a hearing as asked for or on asking, was given and as such would be 
idle to contend that the said petitioner was not given appropriate 
opportunities or there was any violation of principles of natural justice. 
It was further contended by Mr: Mukherjee that the effect of delayed 
payment under the said Act and more particularly when the requirements 
of the same were known to the said petitioner, would be, there was no 
payment of conpensation in time or any timely compliance with the 
mandatory requirements of the same, as such, the initiation of proceedings 
and the consequent demand of damages and levy of interest were due, 
proper, legal and authorised. The order as impeached and referred to 
hereinbefore, would show that the said petitioner failed to submit the 
contribution cards within the time as specified under Regulation 26(1), 
as such the Regional] Director concerned opined that contributions were 
not paid and hence damages were leviable under section 85B(1) of the 
said Act. It was contended by the said petitioner that occasional non- 
availability of blank contribution cards from loca} office or contribution 
stamps from the Branches of the State Bank of India as earmarked for 
that purpose, were really the reasons for the default or laches, if any and 
since on these reasons, the said petitioner had no control or concern, so 
the damages as imposed and the interest as sought to be realised, were 
improper. lt was also sought to be contended by Mr. Banerjee which 
was denied by Mr. Mukherjee, that for the purpose of. purchase of 
contribution stamps, specific Branches of the State Bank of India were 
and are earmarked and all intending purchasers, would not be entitled to 
purchase such stamps for Branches other than the Branch of the State 
Bank of India, as earmarked, in case such stamps are not available there. 
The Memorandum No. C/Insp/IR/39/55 dated 26th November, 1977, 
issued by the Deputy Regional Director of the said Corporation, was 
produced by Mr. Banerjee, for establishing that such stamps as mentioned 
above, were sometimes not available, in particular Branch or Branches of 
the State Bank of India and us such, on consideration of such cause, it 
was decided with the concurrence of the authorities of the State Bank of 
India, that such stamps could be purchased from any of the 28 Branches 
of the State Bank of India, as mentioned in the said record. This record 
no dcubt establis ied tht necessary stamps were and are not always and 
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readily available in ail the Branches of the concerned Bank; as earmarked. 
‘That record also establishes that the necessary stamps can be purchased 
, how, from any of the Branches of the concerned Bank as ‘specified. The 
impugned order further showed that on consideration of the difficulties 
as put forward by the said petitioner, on the question of damages, a 
lenient view was taken and the amount of damages was considerably 
| reduced. "As mentioned above; the damages, on reduction, stood at 
Rs. 29,480/-, for the delayed payment of thé amount of contributions. 
Such damages ‘related to the contribution periods ended on 27th 
September, 1975, 29th November, 1975, 31st January, 1976, 27th March, 
1976, 29th May, 1976, 3st July, 1976 and 25th September, 1976. 
Even though, there was a direction to pay the damages within 30 days 
from the date of the said order i.e., 26th mo 1977, I.am informed, the 
said Company has not paid the same. Mukherjee further stated 
that as stamps were available at the Nee time and may not be in 
1977, the defence on non-availability of the stamps ‘as put forward now, 
should not be considered and they were not genuine and bona fide. In 
any event, he claimed that,even if the stamps were not available, the said 
petitioner had other, ways and means to comply.with the said Act viz., by 
deposit of the contribution cards with necessary notes OF after affixing 
necessary stamps, obtained from other- Branches of the State Bank of 
India, but they have not done so wilfully and intentially and unautho- 
risedly too. .Ona reference to tbe ‘representation by-the said petitioner 
dated 26th August, 1977, which. was made after the reduced demand 
was made, Mr. Mukherjee stated: that really, no dispute was raised and 
what the said petitioner did, was that, they prayed for reconsideration 
of this case and in, fact the said representation, which is in Annexure “E” 
to the petition, was, nothing but’ a petition for mercy and even if, as 
mentioned above, time was allowed to make the reduced payment, they 
wasted the time. ., | 
18. Regulation 26 of the. General Regulations as indicated 
hereinbefore, lays, down that within the various times as specified, the 
contribution cards as in possession of. the employer, in respect of any 
person, should be sent by registered post or messenger together with a 
return in duplicate in Form-6, which is mentioned as return of contribu- 
tion „card and sub- regulation (2) thereunder, also lays down that for the 
purposes Of section 77 of the said Act, which lays down how and when a 
proceeding should be commenced before:an Employees’ Insurance Court, 
the due date by which the evidence of contributions having been paid must 
reach the Corporation, shall be the last of the days respectively as specified 
in clauses (a) to. (b) of sub-regulation (1) of Regulation. 26. Section 77 
as mentioned above, not only deals with how the proceedings before the 
Employees” Insurance Court can be commenced but the same also lays 
down that “the proceedings shail be commenced by an application in the 
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form with such particulars, or fee, if any. Regulation 31A of the General 
Regulations have also been incorporated or indicated hereinbefore and 
Regulation 31 lays down the time for payment of contributions. Under 
the said Regulation 31 an employer who is liable to pay contribition in 
respect of an employee shall pay those contributions within the period of 
(a) 31 days of the last day of the wage period in which the contribution 
for dues; (b) 14 days of the termination of employment and (c) 21 days 
after the termination of the contribution period in respect of every, 
employee, whichever Period is earlier; provided that in case of an 
exempted employee the token stamp in respect of any work shall be 
affixed then such time as the contribution in respect of that work would 
have been payable if the provisions ‘of Chapter VA of the, Act had not 
been in force. The Regulation 31A was substituted with effect from 
28th November, 1977 and on such it was specifically contended by 
Mr. Mukherjee, that as this case was before such substitution, so earlier 
Provisions would apply. He also referred to Regulation 31B, which was. 
inserted with effect from 27th April, 1972 and deals with recovery of 
interest. The said section lays down any interest payable under 
Regulation 31A may be recovered as an arrear of land revenue as 
indicated above. Reference was also made to Regulation 35, which’ 
deals with reasons for non-payment of contribution and lay down where 
no contribution is payable in respect of week or weeks in any contribution 
period, the reasons for non-payment shall be clearly indicated in writing 
in the space’ provided for affixing stamp or recording contribution. It 
was claimed and contended by Mr. Mukherjee that the Regulations as 
mentioned above, do lay down’ a complete provision or would be a 
complete code for making the-deposit and “for the manner in which 
such deposits are to be made. He reiterated that the provisions of 
Regulition 31A which was subsequently incorporated on 28th November, 
1977, would have no application in the instant case and under Regulation 
35 as indicated hereinbefore, it was the bounden duty and obligation 
of the said petitioner, to deposit even if the blank contribution cards, 
with the necessary remarks at ‘the place relevant for affixation -of stamp 
viz, why and how contribution stamp could not be affixed. In fact, it 
was specifically contended “by Mr. Mukherjee on a reference to 
section 85B of the said Act that as there was admitted failure to pay 
contributions, so thé power of recovery of damages under the provisions 
as mentioned above. was available to the said Corporation and such 
Power was appropriately recorded to. Mr. Mukherjee further claimed that 
since it was the statutory obligation of the said petitioner to deduct or 
even when they would not be in a position to deduct, to deposit the 
employer’s and employees’ share of contributions, they were guilty of 
breach of trust, which was reposed on them, on the basis of the different 
provisions of the said Act, which ‘as’ mentioned above, was. a beneficial 
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statute and a Social Security Legislation. For construction of such 
beneficial statute or the manner for the same Mr. Mukherjee referred to 
Maxwell on the Interpretation of Statutes. In fact, nobody should 
entertain any dispute over such way and manner of construction. _ On the, 
question of obligation of the employers to pay their as well.as employees’ 
contribut:ons, after relying on section 40 of the said Act, - Mr. Mukherjee 
referred to the determinations in the case of (7) Indrapuri Studio Private 
Limited & Anr. v. Employees? State Insurance Corporation, AIR 1961 

Calcutta 38, where it has been. observed that section 40 categorically 
imposes an obligation on the employer to pay both the contributions i.e., 

employer’s contribution and employees’ contribution, in the first instance,- 
subject toa right of reimbursement from the employee or employees 
concerned in regard to-his or their portion or portions of the same. 

That being so, even if the employer has not. deducted the employees’ 

contributions from their wages, he can be made liable to the same. He 

cannot certainly take advantage of his own negligence or omission. It is 

also no answer to say that the employer may, not find it possible to 

recover the contribution or contributions in terms of the Act. 


19. In the case of (8) Employees’ State ‘Insurance: Corporation, 
Hyderabad'v. M/s. Jaylakshmi Cotton and Oil Products (P) Limited etc., 
1980 Lab IC 1078, it has been observed by the Andhra’ Pradesh High 
Court that the said Act is a social security legislation and was enacted to 
ameliorate the various lis and contingencies which the employees face by 
serving in the factory or establishment. It is thus intended to promote 
the general welfare of the worker. Therefore, the enactment demands 
an ‘interpretation liberal enough to achieve the legislative purpose and’ 
object. This determination’ was referred to and relied on by 
Mr. Mukherjee in support of his submissions on the character of the said 
Act which according to him was a beneficial and Social | Security 
Legislation, to augment such submissions, Mr. Mukherjee also referred 
to another observation of the Andhra Pradesh High Court in the case of 
(9) K. Venkatswera Rao & Ors. v. State of Andhra Pradesh & Anr., 
1980 Lab IC 178. In that case it has been observed that Employees’ 
State Insurance Act is a welfare measure to provide certain benefits to the 
employees in the easé of sickness, maternity and employment injury. 
Therefore, the Act must receive a liberal construction, 80 as to promote 
its object: | | 
20. Mr. Mukherjee further referred to the pleadings in the 
petition and more particularly to the record in Annexure “I”, which is 
an order dated 10th November, 1977, passed by the Deputy Regional 
Director of the said Corporation, informing the said petitioner that an 
interest amounting to Rs. 10,029.40P. would be payable -by them for 
delayed payment of contributions in terms of Regulation 3FA of the said 
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(General) Regulations of 1950. He also referred to the prayers in the 
petition ahd contended that since such determinations as in Annexure EA 
have not been challenged or any prayer has been made for having such 
determinations set aside or quashed, this Court should not make any 
determination in favour of the petitioner on that account. It is true 
that the said petitioner has neither prayed for....:....withdraw], cancella- ' 
tion or recession of the said determination in Annexure “I”, nor they 
have prayed for quashing such determinations. It was further claimed 
by Mr. Mukherjee that since, because of the subsequent incorporation 
of Regulation 31A of more particularly when action in the instant case 
was taken or proposed before such incorporation, the ‘said petitioner 
cannot put forward Regulation 31A as a plea for claiming, that damages 
under. section 85 and interest under Regulation 31. cannot be claimed, 
and that apart, when there is no prayer for setting aside the order, 
levying interest through the record in Annexure “1” or the same has 
not’been challenged, so also, no interference should be’ made by ‘this 
Court. It was also claimed by Mr. Mukherjee that in any event, 
Regulation 31, as suggested by the said petitioner, is not in conflict with 
section 85B af the said Act: He: mentioned several; instances like 
Income Tax Act and Sales Tax Act amongst others, where tbere are such 
provisions for claiming damages and asking for an interest and where 
more than one type of punishment are imposeable and on the analogy 
of rhe provision of those, Mr. Mukherjee also wanted to sustain that 
Regulation 31A would not be inconsirtent with section 85 of. the said Act. 
This submission was made by him, as Mr. Banerjee,. appearing in 
support of the Rule, claimed that Regulation 31A was inconsistent with 
the provisions of section 85. It was also claimed by Mr. Mukherjee that 
in a Social Security Legislation, as involved in or as expected to be’ made 
under the said Act, there may have several punishments for separate 
offences and such incorporation would not be bad or void or incompetent. 

_» 21. Section 54A of the said Act deals with references to Medical 
Boards and appeals. to. Medical Appeal ‘Tribunals and Employees’ 
Insurance-Courts and sub-section (1) thereunder lays down that the case 
of any insured , person for permanent disablement benefit - shall be 
referred by the Corporation to a Medical Board for determination of the 
disablement question and if, on that or any subsequent reference, 
the extent of loss of earning capacity of the insured person is provi- 
sionally assessed, it shall again be so referred to the Medical Bcard not 
later than the end of the period taken into account by the provisional 
assessment and sub- -section (2) postulates that ıf the insured person or the, 
Corporation i is nots satisfied with the decision of the Medical Board, the 
insured person, yr ihe Corporation may appeal in the prescribed manner 
and within the prescribed time to— 
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(i) Tne medical appeal tribunal constituted in, accordance with 
the provisions of the regulations, with a further right, of appeal, in the 
prescribed manner and within the prescribed time, to the Employees’ 
Insurance. Court, or ae 

(ii) the Employees’ Insurance Court directly, Mr. Mukherjee 
contended that in section 85B, there is mo command For a reference 
to the Employees’ State Insùrance Court by the said Corporation and 
such fact would also be apparent, if the provisions of section 54A(l) & 
(2) and those of section 85B are read, construed and considered toge- 
ther and no interpretation as urged by the said petitioner now, would 
‘be possible and permissible. Mr. Mukherjee also’ pointed out that since 
section 85B has not laid down any period of limitation, so it is still open 
to the said Corporation to recover the damages as recoverable as an arrear 
of land revenue and since the said Act is a piece of Social Legislation, to 
the consideration of facts, such as delay or laches, would be of irrelevant 
consideration, the more so when, such claims as involved, relate to 
statutory obligitions and there is no limitation prescribed. To support 
such submissions, reference was made firstly, to the observations in the 
case of (10) Town Municipal Council, Athani v. Presiding Officer, Labour 
Court, Hubli & Ors, AIR 1969 SC 1335 and more particularly to the 
observations that When the Supreme Court held that all the articles in 
the third division to the schedule, including Article 181 of the Limitation 
Act of 1908 governed applications under the Code of Civil Procedure 
only, it clearly implied that the applications must be presented to a Court 
governed by the Code of Civil Prozedure. At best, the amendments now 
made in the Act of 1963 enlarge the scope of the third division of the 
schedule so as also to include some applications presented to Courts 
governed by the Code of Criminal Procedure. One factor at least remains 
constant and that is that the’ applications must be to Courts to be 
governed by the article in this division. The scope of the various articles 
in this division cannot be held to have been so enlarged as to include 
within, them applications to bodies other than Courts, such as a quasi- 
judictal tribunal, or even an executive authority. An Industria! Tribunal 
or a Labour Court dealing with applications or references under the Act 
are not courts and they are in no way governed either by the Code of 
Civil Procedure or the Code of Criminal Procedure and secondly, to the 
determinations that whereas an industrial dispute is entertained on 
grounds of social justice and therefore a Tribunal would in such a case 
take into consideration factors such as delay or laches, such considerations 
are irrelevant to claims made under a statutory provision unless such 
provision lays down any period of limitation. There is no justification 
in inducting a period of limitation provided in the Limitation Act into 
the provisions of section 33C(2) which ‘do not lay down ' any limitation 
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and such:a provision can only be made by Legislature if it thought fit and 
not by the Court on an analogy or any other such consideration. It isa 
matter of some significance that though the Legislature amended 
section 33C by Act 1963 and introduced limitation in the thé section, it 
did so by Means of proviso only in respect of claims made under 
sub-section (1) but did not provide any limitation for claims under 
sub-section (2). “Hence, applications made in 1962 though they related to 
claims for years commencing from 1948 onwards could not be held as 
barred by limitation or laches, as made in the case of (11) Chief Minning 
“Engineer, M/s. East India Coal Co. Ltd. etc. v. Ramaeswara & Ors., AIR 
1978 SC 218. Section 14B of the Employee’s Provident Funds and 
Miscellaneous Provisions Act, 1952, also deals with erring employer as 
‘under the said Act and the High Court of Allahabad in the case of 

(12) The Regional Provident Fund Commissioner, Uttar Pradesh v. M/s. ` 
Allahabad Ganning Co., Banrauli, 1978 Lab IC 998, has observed that 
section 14B of the Act does not provide any limitation during which 
action against erring emplòyer can be taken for delayed deposits 
under the Act. In the absence or any bar of limitation, there is no 
principle 'of law which debars the Provident Fund Commissioner from 
exercising the statutory powers available to him under section 14B of the 
Act and on the analogy of such determinations, Mr. Mukherjee further 
‘supported the action as taken, as no limitation, as ‘mentioned above has 
been prescribed, while on the question and submissions as indicated 
above, relance was also placed on the observations in the case of 
(13) The Bombay Gas Co. Ltd. v. Gopal Bhiva & Ors., AIR 1964 SC 752 
and more particularly to the observations that a claim under 
section 33C(2) is a claim for ‘wages within the meaning of the Payment 
of Wages Act, it is no doubt, somewhat anomalous that a claim, which 
‘would be rejected as barred by time if made under the Payment of Wages 
Act, should be entertained under section 33C(2) of the Act; but this 
apparent anomaly does not justify the introduction of considerations of 
limitation in pr¢eceedings under section 33C(2). It is necessary to bear in 
mind that though the Legislature knew how the problem of rec: very of 
wages had been treated by the Payment of Wages Act and how 
limitation had been prescribed in that behalf, it has omitted to make any 
provisions for limitation in enacting section 33C(2). The failure of the 
Legislature to make any provision for limitation cannot be deemed to be 
an accidental omission. In the circumstances, it would be legitimate to 
infer that Legislature deliberately did not provide for any ‘limitation under 
section 33C(2).' It‘may have been thought that the employees who are 
entitled to také the benefit of section 33C(2) may not always be 
conscious of their rights and it would not be right to put the restriction 
of limitation in respect of claim which they may have to make under 
the sdid provision. Besides, even if the analogy of execution proceedings 
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is treated ag relevant, it is well-known that. a -decree passed under the 
Code of Civil Procedure is capable of execution within 12 years, provided 
of course, it is-kept alive by taking steps in aid of execution from time to 
time as required by Article 182 of the Limitation Act; so that the test 
of one year or six months -limitation prescribed by the Payment of 
`- Wages Act cannot be treated as a uniform aud universal test in respect 
of all kinds. of execution claims. - Where the Legislature has made no 
Provision for limitation, it would not be open to the ‘courts to introduce 
any such limitation on grounds of ‘fairness or justice. The words of 
section 33C(2) are plain and unambiguous and it would be the duty of the 
Labour Court to give effect to the said Provision without any considera- 
tions of limitation. No doubt, such „belated claims made on a large scale 
may cause Considerable inconvenience to the employer, but that'is a 
consideration which the Legislature,- may take into account-and if the 
Legislature feels that fair-play and justice require that some limitation 
Should be prescribed, it may proceed to do so. In, the absence of any 
provision, however, the Labour Court cannot import any such considera- 
tion in dealing with the applications made under- section 33C(2) and 
it is well-settled that Article 181,- Limitation Act applies only to a 
applications which are made under the Code of Civil Procedure and 50, 
its extension to applications made under section 33C(2) of the Act would 
not be justified. Mr. Mukherjee submitted that the observations in the 
case of Regional. Director, E. S. I. Corporation v. M/s. Fibre Bangalore (P) 
Lid (supra), as cited by Mr. Banerjee, were, on or under ‘section 45A of 
the said Act, and not under section 85B and in any event, the evidence of 
payment of compensation, not,being made available or the same being 
conspicuously absent and there having also been no‘ remittance of the 
contribution, in terms of section 40(5) or there having..no compliance in 
terms of section 43 of the said Act, which deals with method of payment 
or contribution and lays down that subject to the provisions of the Act, 
the Corporation. may make regulations for any matter relating or 
incidental to the payment and collection of contributions payable under 
this Act and. without prejudice to the generality of the foregoing power 
such regulations may provide -for (a)...... , (b) and more particularly of 
sub-section (bb) there under, which lays down that the'date by which 
evidence of- contributions having been paid is-to be received by the 
Corporation, the mentioning of the other claims as made in the ‘case as 
meationed above, would not include-claim under section 85B of the said 
Act and as such the said determination, would ia fact support the said 
Corporation. . , mn ta 


22. A question arose. on the pleadings as to who should 
approach the Employees' State Insurance Court for the determinations 
of the lis-and Mr. Mukherjee, on a reference to the determinations 
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by the Kerala High Court in‘the case of (14) Regional Director, 
‘Employees’ State Insurance Corporation, ` Trichur: v. ‘M]s.° Mannikar 
Engineers -Ltd , Trichur, 1982-.Lab IC 140- claimed that since the said 
petitioner did not accept the determinations as made : by the said 
Corporation, so they should have ‘the themselves approached’ the 
Employees’ State Insurance ‘Court. In’ the: case’ as mentioned above, 
it has been.-held that where an order madé under section 45A of the 
Aot, requiring an establishment to pay contribution is not acceptable 
to the establishment, it is the duty: of the establishment to refer the 
matter to the Insurance Court had merely for the reason that the 
establishment has objected to the -correctness of the order no duty is 
cast upon the Employees’ State Insurance Corporation to make 
reference to the -Insurance Court'to obtain its seal of approval, 
before taking steps for the realisation of ‘the amount by invoking 
sections 45A(2) and B of the Act andthe provisions of section 75 
agreement to give an: opportunity ‘to the Corporation or'tje employer, 
as the case may be, to have an adjudication ‘where the: particular 
party feels aggrieved by a decision or order. Essentially, therefore, it 
is the aggrieved party that has to approach the Insurance Court for 
its decision and not the pay wih wants to enforce thg order or thé 
decision. A 


23. Annexure ‘B’ to the petition shows the calculation of damages. 
.Mr. Mukherjee also claimed and contended that in fact and effect, that 
the same or the calculation as disclosed therein or the ‘method. thereof, 
have not been challenged and the prayer as made was for remission 
only.’ In .the case.of (15) British Paints (India) Ltd. v. Employees’ State 
Insurance Corporation & Ors, 1981 Lab IC NOC 27 Cal, it has been 
indicated that the question whether persons in respect of whom 
impugned damages for contributions were made, were doing work in 
the Head Office and Sales Branch Offices and working in connection 
with work of factory being’ disputed, such question of fact cannot be 
decided in this jurisdiction and as such the petitioner Company was: 
given liberty to, raise their contentions against impugned demands before' 
the Insurance Court. On such findings and observations Mr. Mukherjee 
contended, similar. being practically the position in this case, the said 
Company, instead of being favoured or helped with an interference by 
this Court, should be asked to approach the Insurancz Court for resolving 
the dispute The scope of sections-44 and 45A of the said Act, were 
considered by the Delhi. High Court in the case of (16) Employees’ State 
Insurance Corporation, New Delhi v. M/s. Masco Private Ltd, Delhi, 
1982 Lab IC 833 and there it has been observed thatin either case of 
return not having been submitted or particulars having not been furnished 
or registers: not having been Walaba in accordance with'the provisions” 


A 1 Pe i es 


pro egn KT 5 sa NG ` LES fe 
1982 (2) CLJ] Prabatak Jute Mills Ltd. y. E. S. I. 275 


» wet 


of section 44, it, would attract. section’45A. In short the failure of 
either of, these requirements would bring in section 45A of the Act. 
Each default is enough to attract: section 45A reading the requirement 
of. cumulativeness. of all‘the three defaults ‘at the same time is to 
misinterpret the. meaning of section 45A and: section 44 requires a 
principal, employer to submit returns in such form and containing such 
Particulars relating, to persons. employed by him as may be specified in 
the regulations in this ‘behalf it evidently means that if ‘a return does 
not comply -with the, requirements specified: in regulations including 
Regulation 32 it willbe a case of. no return having been’ submitted. 
If that was not so then, all that the employer could do would be to fill up 
some of the names of the employees as required by one of the require- 
ments of Regulation 32 and not. give their. wage period; the’ salary due” 
or the contribution and still claim that- he ‘had submitted the return. 
The’ argument .proceeds on the erroneous assumption of law that a` 
form:of return:.submitted even in total violation‘of the requirements of 
regulations is.a good return. .That is, however, not correct, apart from 
holding, that a full-fledged and detailed procedure for determination | 
of. contribution is provided.in Chapter 1V-from section 38 onwards. ` 
Section 44:requires the employer to file returns; on his failure the 
Corporation may require persons to furnish particulars as it may, 
consider necessary. It'is only, when no return of particulars or registers 
are submitted, furnished.or maintained;: as required by section 44 thet a 
determination: can-.be-.made under. section 45A of the Act. Once that 
stage is reached and stubborn non-cooperativeness of thé employer is 
writ large; there is no basis for invoking the principles of- natural justice 
and. requiring a hearing to be given for the purpose of deciding whether 
to.act under, section 45A and it is. not as-if ‘a determination under 
section. 45A is final. The Act gives a full protection and opportunity 
to-an employer, so that even after determination under section 45A hé' 
can-‘invake the jurisdiction of the Court by moving under section 77 of 
the Act... Hence, there is no justification to hold that thé requirement of 
a hearing before an order is passed under section: 45A should be read’ 
into the statute. The said observations were also referred to and relied 
on by Mr. Mukherjee, in support of his contentions as abovementioned. | 


: _ 23, A Direstor of a company, in terms: of the observations in the 
case of (17) Bidyut Kumar Sett & Anr. v. Satyesh Chandra Bagchi & Ors., - 
1978 CHN 444, and to which ,reference :was made by Mr. Mukherjee, 
can be brought within the-word “occupier” as mentioned in section 2(17) 
of the said. Act vas, «according, to section :2(n) of the Factories Act, 
eccupier is a persan, who like;a, Director, has ultimate control over the 
affairs of.the factory, . - Similarly, in ‘the case of (18): M/s. Mahalderaeu 
Tea Estate Private Ltd & Ors v. D. N. Prodhan & Anr, 1978 CHN 336, 
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it has been observed that under section 14A of the Act, a company is 
made primarily liable for an offence committed under the Act. The 


liability, may be extended to other persons vicariously only: under the- 


conditions laid down in the ‘section. -A Director ofa Company may be 
concerned only with- the policy to be followed and might- ‘Dot have any 


hand in the management of its day to-day affairs.*’ Such “person must ` 
necessarily.be immuned from such prosecution. The distinction between if 
the said Act and other similar Act on the question, if the Director is a` 
principal , employer of a factory, has been indicated in the case of” 
(19) Arup Kumar Pal Chaudhury v. Satyesh Chandra Bagchi & Ors., 1979 | 
(1) CHN 208 and it has been observed “under the E.S.I. Act the’ 
company has not been made primarily liable, but under the Essential ` 


Commodities Act and similar other Acts; the company has been made | 


primarily liable and the vicarious liability has been extended to the © 
Directors andthe others, who are concerned with day to day'running | 


of the company’s business. While on the point, reférence was also 
made by Mr. Mukherjee to the unreported judgment dated 3ist July 
of (20) Sri M. G. Poddar etc. v. The Regional Provident Fund 
Commissioner, in-Civil‘Rule No. 433 (W) of 1976 a.determination by P. K. 


Banerjee, J.; where His- Lordship, on consideration of the pleadings, © 


contentions and the provisions, has observed that a Solicitor’s firm is an 


establishment within the meaning of section 1(3)(b) of the Employees 


Provident Fund Act and as such: discharged the Rule. 


24. Mr. Faruque, appearing for other respondents, apart ‘from ` 
accepting the arguments of Mr..Mukherjee, also contended ‘that we shall - 


have to find-out whether the said company would be entitled to: the’ 


reliefs as claimed, in view of their challenge in the petition. “In fact, he 


posed a question as to which order has beef ‘challenged. He ‘stated that ` 


on the basis of the’ communication: dated’ 26th-July, 1977, from the ° 


Regional. Director of the said Corporation, “a representation was made by 
the said petitioner on 27th August, 1977,° on due consideration whereof, 
the Regional Director concerned legally asked -the Collector to take 
steps, on which the Collector raised the demand’ on 2[st August, 1978 
and the said petitioner appeared in that proceeding on 7th October, 
1978, but before any steps or actions could be taken on such initiation, 
they moved and obtained this Rule on 30th October, 1978. It was Mr. 
Faruque’s contentions that no dispute either ‘under section 75 and 
section 85B was ever raised. He further contended that the damages 


as imposeable under the provisions of the said Act are penal in nature ` 


and such provisions are not unguided. ‘In support of such submissions, 
he referred to the observations in the case of; (21) ‘Organo- Chemical 
Industries & Anr. v. Union of India & Ors., AIR 1979 SC 1803, which 
was a case Under section 14B of the Employees’ Provident Fund’ and 


Miscellaneous Provisions Act, 1952. It was Mr. Faruque’s claim that ` 
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those provisions of section 14B, dealing with damages and the detet- ° 


minations on them, would also apply in respect -of recovery and , 
imposition of damages under the said Act.. In that case, it has also ' 
been laid down that the entire amount of damages awarded under ' 
section 14B except for the amount relatable to ‘administrative charges, 
must necessarily be transferred to :the Employees’ Provident Fund and 
the Family Pension Fund. Such ‘holdings no doubt establish the ` 
statute to be one for-doing social justice or to be a benevolent one. 
Mr. Faruque claimed that similar observations should also be made i 
in this Case, as the said Act is also a beneficial statute or one for 
achieving social justice. : 


25. On the question - if damage can’ or should be levied, the 


` character of the same-and--whether damages can be levied, if there 1s 


delay and whether mere purchase and affixation of contribution stamps, . 


would amount to.nayment of contribution, Mr. Faruque referred to and 
relied on the determinations in the case of (22) Rallis India Ltd., ` 
Madras v. Employees State Insurance Corporation, 1980 (56) FJR 430, 
where it has been observed, that under Regulation 31 of the Employees’ 
State Insurance (General) Regulations, 1950, an employer is bound to | 
pay the contributions under the Employees’ State Insurance Act, .1948, | 
within 21 days after the termination ofthe respective contribution period. 
The payment isto be made by affixing contribution stamps on the 


contribution cards of the employees and cancellation of the stamps and l 
such cards are to be Sent to the Employees’ State Insurance Corporation , 


along with a return within 42 days of the termination of the contribution 
period. It cannot be contended that the mere purchase and affixation 
of the stamps on the contribution cards will constitute payment of the 
contribution. The stamps have to be cancelled to ensure that they are 
not misused and it is to ensure that the stamps ‘have been so cancelled 
that the contribution cards have to-be sent to the Corporation at the end 
of the contribution period. Where the employer is not able to establish 
that the stamps have been affixed and cancelled even though opportunity 
was Offered by the Court to produce any documentary evidence, it would 
be proper to hold that he had contravened the provisions of Regulations 
31 in the matter of payment of the contributions and merely because 
provision for payment of interest on the arrears of contribution has been 
made by Regulation 31A, it cannot be said that the Legislature has no 
power to levy a penalty by way of damages on the ground of. failure to 
pay the contribution amount, under section 85B of the Act.. Default or 
delay in the payment : of contribution. within the period mentioned in 
Regulation 31 would also be “failure to pay” the contribution within the 
meaning of section 85B, apart from holding that an-employer who deducts 
the employees’ contributions from the wages payable. to the employee is 
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deemed to be in the position of a trustee ad if he makes default 
in payment of such contributions to the Corporation, he must be 
deemed to have dishonestly used the amount of the. contributions in 
violation of direction, of law. Therefore, in the context of section 
85B, the word. “damages” occurring therein has not been used in the 
sense ordinarily understood in the law of contract or tort. It is meant 
to be levied by way of penalty for delayed payment of the contribution 
amount by the employer. The object is to punish the employer and warn 


him not to commit a breach of the statutory provisions. Therefore, it ` 


cannot be contended that an order levying damages is vitiated because 
there is no correlation between the damages levied and the actual loss 
suffered by the beneficiaries under the Act, and also to the observations 
in the case of (23) Employees’ State Insurance. Corporation, - Bangalore v. 
Tungabhadra Steel Products Lid. & Ors, 1980 (57) FJR 77. | 


26. In his reply, Mr. Banerjee maintained that in the facts of this case 


section 85B of the said Act which as mentioned above deals with failure to 
make the payment of contributions will have no application as admittedly 
there was no failure of nayment of. the contributions but the payments 
were only delayed. He also claimed that since there was thus admitted 
delay in making the payment Regulation 3i-would apply. “Mr. Banerjee, 


on a reference to Regulation 29 which deals with Payment of Contribution . 


by Stamps and lays that every contribution payable under the Act, shall 
except as otherwise provided herein, be paid by-affixing contribution 
stamps on the Contribution Card of the employee in the space indicated 


for that purpose upon the Card. The contribution stamps shall be of | 


such shape and design as the Corporation may, from time to time, 

determine and shall be sold in such manner and-at such agencies as the 
Corporation may notify from time to time :— 

Provided that in the case of an exempted employee in respect of 

whem contribution would have been payable if the provisions of 


Chapter VA of the Act had not been in force, the fact that ‘such - 


contribution would have been so payable shall be indicated by affixing 
a token stamp on the Contribution Card of tiat employee in the 
space provided for the purpose. 

_ Contribution stamps shall be purchased from any agency dud 
authorised by the Corporation dnd from no other source stamps once 
purchased from. an authorised agency shall not be transferable 
thereafter. Contribution stamps purchased otherwise than in 
accordance with the provisions of this regulation shall not be deemed 
to be contribution stamps for the purposes of these regulations, 
contended that:since contribution stamps are required to be purchased 
from the Branch of the State Bank. of India, as earmarked and such 
stamps were not available from- the Branch, as. earmarked, and which 


1982 (2) CLJ) Prabatak Jute Mills Lid. v. E. S.T. 279 


fact was also established from the subsequent decision of the State 
Bank of India authorities, the order as made overlooking the above 
admitted fact, was improper, irregular and void. In the case of 
(24) Regional Director, E. S. I. Corporation, Cuttack v, Indian 
Aluminium Co. Ltd, Hirakud, 1982(1) LLJ 1982, to which reference 
was also made by Mr. Banerjee, the employer deposited contribution 
‘in time, but delayed in sending intimation card by 16 days in one case 
and 2 days in another and cna question being arisen on such facts 
as to whether the employer was liable for damages and the 
amendment of Regulation 31A in 1297, would cover contribution 
periods prior thereto,. the Orissa High Court has held that 
the period for which the claimes made relates to years 1975, and 
1976 which means prior to the amendment by adding the proviso 
(to Regulation 31A) came into existence. It 1s clear from the 
proviso that it has no. retrospective effect. Therefore, the present 
case is to be covered by the proviso, as it -stood prior to the 
amendment of 1977 which means that if an employer fails to pay 
contribution within the time then he will be liable to pay interest. 
There was no proviso existing in 1975 or 1976 that if the contribution 
card is not sent within the specified period, it would be deemed 
that he has not paid the contribution and as the case was covered 
by the provisions of Regulation 31A prior to its amendment in 1977, 
no hability.of the respondent will accrue under section 85 of the Act, 
apart from holding that the proviso, further, relates to deeming 
proviso of non-payment of contribution for the purpose of payment 
of interest. It cannot be stretched so as to cover the penal provision 
under’ section 85 B., It was further claimed by Mr. Banerjee, 
if the provisions of ‘sections -68' and 85 are read, ‘considered and 
construed together, the total effect in the facts of this case would be 
that the said Corporation have not suffered any damages, as they 
have not paid anything to the employees and the loss of value or 
harm or sufference amongst others ‘being the criterion for damages, 
the claim for damage by the said Corporation, was not maintainable, 
the more so when, there was or has been no such or any evidence of 
damage suffered by the said petitioner in this case. 

27.. In the case of (25) Regional Director, Employees’ State 
Insurance Corporation, Bangalore v. M/s, Blue Star Lid., 1982 Lab IC 859, 
on the question of recovery of damages under section 85B of the said Act, 
the Karnataka High Court, -has observed that the order must be a 
speaking one and it has been held that one of the considerations that 
should enter the mind of the E. S. I. Corporation in fixing the hability 
by way of punitive damages is to see whether ‘the firm has made profits 
by retaining the money and, if so, to what’ extent. Further, the said 
Corporation must be satisfied that the conduct of the Instituton 15 
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punishable and it should so adjust, the. dainages ‘as to appear fit and 
proper to an average prudent man and by writing that he has applied 
his mind, the authority cannot get over the obligation of actually applying 
the mind. He must show that he has applied his mind by writing a 
speaking order. He must discuss as to the due date of contribution and 
the delay in the making the contribution and the reason shown for the 
delay and why he does not agree: with the reason shown for the delay 
and further, he must consider the three factors narrated above, while 
fixing the damages. He has done nothing in the instant case. On the 
‘basis of such findings and observations, Mr. Banerjee claimed that the 
determinations as made in this case, also suffered the same defects. In 
fact on the question of.the necessity for application of mind, the same 
view as above, has also been expressed under the provisions of Employees’ 
Provident Funds and: Miscellaneous Provisions Act, 1952 and more 
particularly under section 14B (as it stood before Act 40 of 1973), by the 
Punjab and Haryana High Court, in the case of (26) H. R. Gandhi v. 
State of Haryana & Ors., 1982 Lab-IC 71. Mr. Banerjee categorically 
reiterated that the dispute under section 75 of the said Act was duly 
raised and there is no limitation prescribed or involved. 


28. It should also be noted that Mr. Banerjee contended on a 
reference to the records in Annexure ‘B’ and claimed that since there was 
or has been no uniformity about the proposed rates of, damages and no 
basis was disclosed or indicated, the entire assessment of damage was 
void. To contradict that, Mr. Mukherjee produced a Notification dated 
15th December, 1979, as published in the Gazette of India which disclosed 
the standard table for’the levy'of damages, as issued under Regulation 
10A (i) (b). Mr. Mukherjee also produced two office orders dated 
3rd May, 1976 and 15th December, 1977. By the said first office order, the 
authorities as mentioned therein, have been given the power to levy 
damages on Factories Establishments within their Regions under 
section 85B (1) of the said Act. Similarly, such authority, has also been 
given by the said second office order to officers or authorities as mentioned 
therein. Let the copies of those records as produced, be kept in the 
records of this case. 


29. Onthe basis of the records as produced subsequently and 
during the course of hearing and which records, I have directed to be 
kept in the records. of, this proceedings,. it cannot be said or the submis- 
sions to the effect, that there was or has been no uniformity of the 
proposed rates of damages, cannot be upheld and as such, the damages 
as assessed, cannot be interfered with on that ground. The said Act 
being a complete code by itself and when in view of the character and 
manner of incorporation of the same or the provisions as contained 
therein, the employer is primarily fastened with the statutory obligation 


i 
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to deposit the contributions, through any of the forms as prescribed, the 
submissions of Mr. Banerjee, that as there is no legal evidence establishing 
that the said Corporation has been required to make any payment and 
for that they have suffered any damages, would be of immaterial 
consideratioń, as under the scheme of the said Act, it should not be 
possible to hold and observe that such claim for damages by the said 
Corporation, as made in this case would lie or. would be available, only 
when the said Corporation suffers any damages and not otherwise. Since 
there has been no evidence of payment of compensation, the detarmina- 
tions in the case of Regional Director, E. S. I. Corporation v. M|s. Fibre 
Bangalore (P) Ltd. (supra), would not be applicable in this case. For the 
views as also indicated above, the observations in the cases of Prajatantra 
Prachar Samity v. Regional Provident Fund Commissioner, Orissa (supra) 
and Murarka Paints and Varnish Works Ltd. v. Union of India & Ors., 
(supra), would not also apply in this case.- . 


30. On the question of damages, the determinations as made under 
section 14B of the Employees’ Provident Fund and Miscellaneous 
Provisions Act, 1952, dealing with damages or imposition of the same, 
on the self-same circumstances, can be applied and on such question, on 
consideration of the provisions of the said Act and the Regulations made 
thereunder and more particularly under Regulation 31, the said petitioner 
was bound to pay the contributions under the said Act, within the 
specified days after the termination of the respective ‘contribution period. 
Such payment could be made by affixing contribution stamps on the 
contribution cards of the employees and cancellation of the stamps and 
such cards were to be sent to the said Corporation along with a return, 
within the specified days of the termination ‘of the contribution periods. 
This was not admittedly done in this case and on facts, I feel that there 
would be no justification in considering the defence of the said petitioner, 
that they could not affix the necessary stamps for their non-availability. 
If stamps were not available really, the said petitioner had also no 
difficulty under the said Act and Regulation 35; as they had the right and 
opportunity to produce the blank contribution’ cards with the necessary 
remarks regarding such non-availability of contribution stamps, at the 
places mentioned for fixing such stamps. This was also not done and the 
explanation as given by the said petitioner, on this account, was far from 
being satisfactory. This, in this case, it can be observed that the said 
petitioner failed to establish the fact of purchase or affixation of 
contribution stamps or any case to justify’ their failure, and as such, it 
would be prudent to hold that they have contraveried the provisions of 
Regulation 31 in the matter of payment of contribution and were also 
guilty of the breach of trust which is really in ...... in the said Act. It 
was really obligatory on the said petitioner to pay both the contributions 
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(employers’ and employees’) first, subject to a right of reimbursement 
under section 40 of the said Act. “Here in this case, the said petitioners 
have not complied with such obligation and they. cannot certainly be — 
allowed to claim advantage of their own omission and failure. In view 
of the above and also in view of the way and manner in which the orders 
have been passed it cannot be said that the said petitioner was not 
afforded with due Opportunities. It was the contentions of the respon- 
dents that stamps were available at the relevant time. 


31. It should also be held, following the determination in Rallis 
India Ltd , Madras vy. Employees’ State Insurance Corporation (supra), that 
merely because provisions for payment of interest on the arrears of 
Contribution has been made by Regulation 31A, it cannot be said that the 
Legislature has no power to levy a penalty by way of damages, on the 
ground of fatlure to pay the contribution amount under section 85B of 
the said Act. In fact, default or delay in payment of contributions in 
terms of Regulation 31, would be failure to pay the contribution within 
the meaning of section 85B of said Act. It should be noted here that 
the submissions of Mr. Mukherjee that the demand for interest, as made 
through Annexure “I” to the petition, hds not been challenged, was also 
of substance. Regulation 3! cannot also be said to be in conflict with 
the said section 85B and so also Regulation 31A is not inconsistent with 
the same. 


_ 32 The provisions of section 54A(1)(2) and those of seetion 85B, 
would make ‘it clear that reference to the Employees’ State Insurance 
Court by the.said Corporation was not obligatory in the facts of this 
case. There is really no limitation prescribed for steps to, be taken or 
initiated under section 85B and under the provisions of the said Act, the 
damages were and are thus recoverable as arrear of land revenue. While 
on the point of recovery as arrears-of. land revenue, it should be noted 
that Mr. Mukherjee referred to the observations in the case of 
(27) T. V. R. Punj v. Regional Director, .Employees’ State Insurance 
Corporation & Ors., 1982 (2) CLJ 91, where, it-has indicated that the. 
Employees’ State. Insurance. Act, 1948 isa complete code and though . 
the same has not become very popular amongst the employees for 
various reasons, the same has such intention or back-ground, which 
would be beneficial, if duly applied and acted upon. In view of the 
terms of the said 1948 Act, the provisions of the Revenue Recovery Act 
of 1890 and so also those of the Benga! Public Demands Recovery Act, 
would be applicable to recover the arrears as. land revenue and as such 
all steps as taken and are impeached in-the instant case, were not improper, 
or without jurisdiction and under both the statutes; the petitioner had 
adequate remedies, which were equally efficacious or effective.. Even - 
though the employees of the petitioner are employed in different units, 
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considering the incidents and effect of the statute, namely the 1948 Act the 
establishment/factory of the petitioner should be deemed to be one unit 
and the provisions of the 1948 Act would apply to the establishment as 
a whole. Since the establishment of the petitioner is a factory, the demand 
as raised was a public demand and so the rule of limitation as urged, 
was not applicable and that the dispute in -the instant case, would be 
covered by the provisions of section 75(e) & (g) of the said 1948 Act. 

33. As mentioned above, there is no limitation prescribed in the 
said Act, during which action against an erring employer can be taken, 
for delayed deposits and in the absence of such or any limitation, there 
would be nothing to debar the said Corporation or their authorities, from 
exercising the statutory power and such submissions of Mr, Mukherjee 
were appropriate and available on the analogy of the determinations 
relevant for provisions under section 14B of the Act as mentioned 
hereinbefore and more particularly, on the basis of the determinations 
amongst others, in the case of The Regional Provident Fund Commissioner, ` 
U. P. v.'M|s. Allahabad Ganning Co., Banrculi (supra). As indicated 
hereinbefore, Regulation 31 is not in conflict with section 85B of the said — 
Act and as in other statutes there are provisions for claiming damages in 
addition to the power to ask for interest and more than one type of 
punishment may be impnseable, so Regulation 31A would not also be 
inconsistent with section 85B of the said Act. That being the position, 
determinations in the case of The Commissioner of Coal Mines Provident 
Fund; Dhanbad & Ors. v. J P. Lall & Sons (supra), as cited at bar, would 
not also be applicable in this case. 


34. Mr. Banerjee, stated that as the determinatione under 
section 14B of the Employees’ Provident Fund and Family Pension Fund 
Act, 1952 are in the same line of the said Act, in respect of recovery of 
damages arising out of default in payment of contributions, so on the 
basis of the determinations in the case of Prajatantra Prachar Samity 
v. Regional Provident Fund Commissioner, Orissa (supra) and Murarka 
Paints & Varnish Works Ltd. v. Union of India & Ors. (supra) and 
as there was no legal evidence of the actual sufferance of damages, 
so damages and interests could not be claimed. There is no doubt . 
and as contended by Mr. Banerjee that sections 74 and 75 of the 
said Act, deal with the Constitution of Employees’ Insurance Court and 
the matter to be dealt with and decided by them. Mr. Banerjee further 
claimed that the provisions in sub-section (g) of section 75 should be 
regarded as more or less an omnibus: provision, as the same includes 
any other matter, which is in dispute between the parties. It was further 
contended by him that disputes under the section would arise in case of 
disputes relating to benefits and the section really means the existence 
of any dispute relating to deductions. It was also contended by 


~% 
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Mr. Banerjee that section 75 does not provide a machinery for obtaining . 
Permission for making the deductions. and recourse to the same could, 
only be taken when disputes are raised. It was specifically claimed that 
whenever dispute is raised regarding deductions made by the employer, 
section 75 should be resorted to. 5 

35. It was.Mr. Banerjee’s specific contentions, on construction 
of the provisions-of the said Act and the determinations in case of 
Regional Director, E. S. I. Corporation. M/s Fibre Bangalore (P) Ltd. 
(supra), The Employees’ State Insurance Corporation, Bhopal v. The 
Central Press & Anr. (supra), and M/s. Shriram Bearings Ltd. v. The 
Employees’ State Insurance Corporation & Ors. (supra), that where the 
amount of contribution was disputed, the said Corporation should refer 
the’ dispute for adjudication before the Employees’ State Insurance 
Corporation Court before enforcing any recovery and since there was 
such a dispute in this case, the same should have been referred for 
adjudication by the said Corporation. 

36 The Regulations as indicated hereinbefore, lay doa complete : 
Provisions for making the deposits, so also the manner in which they are 
to be made. The Regulations are consistent with the scheme of the said , 
Act. As Regulation 3!A was substituted on 28th November, 1977 and 
no prior date of the. effect of the same has been mentioned, the said 
Provision was contended to be not retrospective but the same would be. 
Prespective and-so not applicable or available in this case. Such 
submissions of Mr. Mukherjee, on the basis of the rules for construction 


of statutes and the provisions of the General Clauses Act, appear to be 
of substance. 


37. As there was, in my view, admitted non—compliance with the 
requirements of section 85B of the said Act viz. there was failure and 
neglect or laches in the matter of payment and deposit of contribution, 
so the power of recovery through the mode as involved in this case, was 
available to the said Corporation and since the said petitioner has not 
accepted the determination of damages and interest as made by the said 
Corporation, so following the observations in the case of Regional 
Director, E. S. I. Corporation, Trichur v M/s. Manikkar Engineers Ltd., 
Trichur (supra), which view appeared to me to be more reasonable, 
should have themselves approached the Employees’ Insurance Court and 
in such proceedings they can have the lis as raised duly and conveniently 
decided, adjudicated and settled. I am also of the view that delayed 
payment, which means untimely payment, would give rise to- a breach of 
the obligations under the said Act and for such failure and omission, the 

-employer would expose itself to the action for damage which incidentally 
was the case in this proceedings. Section 85B authorises the said 
Corporation to impose damages, in default of payment of contribution 
`~ or any money due under the said Act and such damages as imposed, can 
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be realised as arrears of land revenue in terms of or under section 45B . 
of the said Act. An order under section 85B, must be made after giving . 
opportunity to the employer to show cause against the imposition of 
damages and as indicated hereinbefore, such contingency or requirement ' 
was satisfied in this case. i 

38. There cannot also be any doubt that the said Act is a beneficial 
statute and is meant to achieve social security and justice, for a class 
and poorer section of people. The other characteristics of the said Act 
have been indicated hereinbefore. I am, of the view, considering the 
character of the said Act or the incidents thereof, a construction which _ 
is beneficial to the class or classes of persons, for whom the same is 
primarily meant, should be given. The cases as cited by Mr. Mukherjee 
on the point do also establish that such beneficial, apart form liberal 
construction to a statute like the said Act, should be given or adopted. 
Under the said Act, it is the primary liability and obligation of the 
employer to pay the contribution unless they are prevented by just, 
sufficient and appropriate cause and in this case, the said petitioner, not 
having been able to establish any such cause, cannot be allowed to have 
any benefit for their own wrong or omission. In a Social Security | 
Legislation, which the said Act is, there may be, as mentioned earlier, 
separate punishments for separate offences and steps to be taken by the 
employer under the said Act are automatic or as stated hereinbefore 
‘in built” and as such, the defence as put forward now, on facts and law, 
cannot be sustained or accepted. 

39. It cannot also be held that in this case, that no reasoned order 
has been passed and as such, there was a case for non-application of 
mind. The order as impeached, has really discussed the relevant and | 
material factors, which were duly raised and in fact, on consideration of 
such facts and points, the said- petitioner has been favoured with a | 
reduction of the demand. Such fact itself, would be enough to justify , 
the contentions of Mr. Mukherjee that mind was duly applied and so, | 
the determinations in the case of Regional Director Employees’ State 
Insurance Corporation, Bangalore v. M/s. Blue Star Ltd. (supra) and The . 
Commissioner of Coal Mines Provident Fund, Dhanbad & Ors. v. J. P. 
Lall & Sons (supra), would not apply in this case. 

40. For the reasons as indicated above, the submissions of 
Mr. Banerjee should fail, so also the Rule, and I order accordingly. | 
The Rule is thus discharged. There will be no order for costs. 

The order as made would not prejudice the said petitioner, to ` 
approach the Employees’ State Insurance Court, if they are so advised or 
if they so intend,.and have the Jis as raised in that proceedings, | 
to be determined in accordance with law. 


S.N. R. 
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[ CIVIL REVISIONAL JURISDICTION ] . 
Before Mr. Justice Sudhindra Mohan Guha 
Decision: February 26, 1981 


~Nityananda Pramanick = we ns Petitioner 
4 ) Versus 
Smt. Phurubala Pramanick letters Opposite Party* 
Civil Procedure Code (Act 5 of 1908), Order 9, Rule 13—Whether 
provisions of Order 9 are applicable to probate proceedings ?—Whether an 
order granting probate of Will can be set aside by application under ?— 
Interpretation. 


The provisions of Order 9, Rule 13 of the Code of Civil Procedure 
would not be applicable for recalling an order granting probate a a Will in 
a probate proceeding. 


Cases referred to :— 
(1) Ramani Devi v. Kumud Bandhu, 14 CWN 924 
(2) Kanai Lal Khan y. Anil Kumar Khan, 78 CWN 25 
(3) Sakuntala Dasi v. Kusum Kumari Sarkar,. AIR 1971 Orissa 103 
Snehansu Sekhareswar Ray «for Petitioner 
R. L. Tarafdar, a _for Opposite Party 


The judgment of the Court was as follows :— 

This application for revision arises out of an order passed by 
Sri P. P. Roy, Additional District Judge, Nadia -arising out of an. 
application under Order 9, Rule 13 of the Code of Civil Procedure for 
setting aside the order of Probate granted on 21.3.78 in O. S. No. 6/76. 


2. It is contended by Mr. S.S. Ray, learned Advocate for the 
petitioner that the learned Judge committed an error in setting aside 
the impugned order on an application of the provision of Order 9, 
Rule 13 of the Code of Civil Procedure. According to him, the opposite 
party could file an application under section 263 of the Indian Succession 
Act for revocation of the grant of Probate for just cause as provided 
therein. Mr Ray also relies on the decision in the case of (1) Ramani 
Devi v. Kumud Bandhu, reported in 14 CWN 924. It is held therein that 
an Executor presenting an application for Probate of a Will cannot be 
regarded as a plaintiff who brings a suitin respect of a cause of action. 
At page 926 of the report it is observed by their Lordships that the 
provisions of the Civil Procedure Code are not applicable to probate 
proceedings in their entirety for instance, section 375 of the Code, 1882 
is not applicable to an application for Probate nor is that section 
applicable to a proceeding for revocation of Probate. Last of all, Mr. Ray 
draws my attention to a recent decisions of the Division: Bench in the 


*Civil Rule No. 200 of 1979. 
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case of (2) Kanai Lal'Khan v. Anil Kumar Khan, . reported in 78 CWN 25. 

“It was laid down therein that thé provisions of Order 9, Rules 8 and 9 
would have no application in Probate proceedings. In. the principles ' 
enunciated by that Court, it.is argued by Mr. Ray that the impugned 

order should not be set aside by the provisions of. Order 9, Rule 13 of the 

Code of Civil Procedure. Mr, R. L. Tarafdar, learned Advocate for 
the opposite party cońtends that the opposite party did not file an : 
application for -revocation of Probate- granted in favour of the: 
petitioner. But her only prayer was to have -the matter reheard in. 
presence of the opposite party or in other words, she wanted retrial 

of the proceedings for Probate. i : 


3. ‘Accordingly, the provisions of Order 9, Rule 13 was applicable | 
in such a case “because in his opinion the proceedings before the learned 
District Judge in relation to Probate and Administration are regulated 
by the Code of Civil Procedure. He has placed reliance on section 268 
of the Indian Succession Act. Section 268 lays down that the proceedings 
of the Court of the learned District Judge in relation to the granting of f 
Probate and Letters of Administration shall, save as hereinafter otherwise 
provided, be regulated as far as the circumstances of the case permit, by 
the. Code of Civil Procedure, 1908. It is apparent that the provisions 
of the Code.of Civil: Procedure’ would _not: be applicable wherein other 
provisions in the Indian Succession Act have been made. 


| 4. Mr. Ray in reply pointed out that such provisions are made in | 
section 263 of the Act and as such, the provisions of Order 9, Rule 13 - 
could not be applicable. . Mr. Tarafdar relies on the decision of the case ` 
of (3) Sakuntala Dassi v. Kusum Kumari: Sarkar, reported in AIR 1971 
Orissa at page 103. In this case the application for withdrawal of a 
proceeding for Probate was-allowed to be withdrawn as there was nothing | 
contrary in the. Succession Act- -This decision has got ‘little application `+ 
to the prigent controversy . before us. 


5. . Thus having regard to the decisions “of this Court I am of 
opinion that provisions of Order 9, ‘Rule 13 would not be applicable | 
for recalling the order .granting, Probate. Inthe result, this application ` 
for revision succéeds. There will be no order as to costs. 


- The’ Rule i is is accordingly made absolute. 


‘HOD. | 
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[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 


Amitabha Dutta 
Decision : April 23, 1982 
Kamala Ranjan Dey > Petitioner 
Versus 
The State a Opposite Party* 


Essential Commodities Act (10 of 1955), Sec. 7(1)(a)(ii)— Proceeding 
initiated on the charge having been framed on taking cognizance of offence 
alleged to have been committed by petitioner—Notification, being No. 2792 
Fert. dated 17.9.74 issued by Department of Agriculture and Community 
Development—Effect thereof—Proper procedure as laid down therein was 
not followed—Entire criminal proceeding had become vitiated for not acting 
in accordance with law. 


On 4.11.78, the Sub-Inspector of Police attached to the District 
-Enforcement Branch visited the fertilizer-shop of the petitioner and found 
on physical verification that the actual stock of fertilizers was short of or 
less than the book-balance. Asa result, he seized the stock of fertilizers 
and the books of accounts and filed a case. Thereafter he investigated 
the case and submitted a charge-sheet against the petitioner. The learned 
Magistrate concerned took cognizance of the offence on the charge-sheet 
and then framed the charge under section 7(1)(a)(ii) of the Essential 
Commodities Act, 1955. 


HELD: It appears that the learned Magistrate committed an 
error of law in failing to appreciate the effect of the Notification, being 
No. 2792 Fert. dated 11.9.74 as issued by the Department of Agriculture 
and Community Development in exercise of powers conferred by 
paragraph 19 of the Fertilizer (Control) Order, 1957 and Item 21 thereof 
and in overruling a similar objection raised before him on behalf of the 
accused, It further appears that the learned Magistrate also did not apply 
his mind to an earlier Notification, being No. 501 dated 12.2.69 in which 
also only the officers above the rank of Sub-Inspector attached to the 
Enforcement Branch were appointed Inspectors of Fertilizers for the purpose 
of the Fertilizer (Control) Order, 1957. As such, the impugned order of 
the learned Magistrate is not made in accordance with law and cannot be 
sustained. As the entire proceeding starting from inspection and seizure 
and followed by arrest in investigation of the case and submission of the 
charge-sheet was without jurisdiction and not according to the procedure 
established by law, the cognizance taken by the learned Magistrate on the 
basis of the charge-sheet was illegal and void and the entire proceeding 
in the criminal case against the petitioner ts therefore, liable to be quashed. 


*Criminal Revision Case No. 1562 of 1980. 
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Case_referred to :— 


-(1) Bimal Ranjan Roy & Anr. -y. State of West Bengal, 1978 a 
CLI 300 


Sobhendu Sekhar Rope for Petitioner 


The judgment of the Court was as follows :— | 


Dutta, J. : This revisional application is for quashing the proceeding, 
being C. S. G. R. Case No. 1074 of 78 under section 7(1)(a)(ii) of the 
Essential Commodities Act, 1955, pending in the Court of the Sub- 
Divisional Judicial Magistrate, Rampurhat, including the charge framed 
against the petitioner by an order dated 18.8.1980. 


2. *The prosecution case was that on 4.11.78 Sri N. L. Sharma, 
Sub-Inspector of Police attached to the District Enforcement Branch, 
visited the fertilizer-shop of the petitioner and found on physical veri- 
fication that the actual stock of fertilizers was short of or less than the 
book balance. As a result, he seized the stock of fertilizers and the 
books: of accounts and filed a case which was registered at Mayureswar 
Police Station. Thereafter he investigated the case and submitted charge- 
sheet against the petitioner. 


_ 3. The learned Magistrate took cognizance of the offence on the 
said charge-sheet and ultimately after considering the materials filed along 
with the charge-sheet, framed the charge under secsion 7(1)(a)(ii) of the 


Essential Commodities Act, 1955 against the petitioner. f 


4. It is submitted by the learned Advocate appearing for the 
petitioner that as Sri N. L. Sharma, Sub-Inspector of Police attached to 
the District Enforcement Branch, who investigated the case was not an 
Inspector within the meaning of paragraph 19 of the Fertiliser (Control) 
Order, 1957, he had no authority to inspect the fertilizer-shop of the 
petitioner or seize the fertiliser which was stocked there and thus was 
also not competent to investigate the case and submit charge-sheet, 
and as the entire proceeding, taken in investigating the alleged offence, 
resulting in submission of charge-sheet, was illegal and void ab initio 
Sri Sharma having no authority to function as Inspector within the 
meaning of paragraph 19 of the Fertilizer (Control) Order, 1957, the 
charge-sheet which was filed before the learned Magistrate as a result 
of such investigation, was illegal and the learned Magistrate could not 
validly take cognizance of the alleged offence on the basis thereof. 


5. None has appeared on behalf of the State to oppose the Rule. 


6. After hearing the learned Advocate for the petitioner and 
considering the decisions in (1) Bimal Ranjan Roy & Anr. v. State of 
West Bengal, reported in 1878 (2) CLJ 300, in which a learned single 
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Judge of this Court has held that the inspection and seizure made 
without authority by an Inspector of the District Enforcement Branch 
were illegal and consequently the investigation carried on thereafter and 
cognizance of the case taken, became illegal and void, and inasmuch as 
under a Notification, being No. 2792-Fert. dated 17th September, 1974, 
published inthe Calcutta Gazette (Extraordinary) dated September 17, 
1974, issued by the Department of Agriculture and Community -Develop- 
ment, in exercise of power conferred by paragraph 19 of the Fertiliser 
(Control) Order, 1957 and Item 21 thereof the Snb-Inspector of Police and 
all officers above the rank of Inspector attached: to Enforcement. Branch 
were appointed under the said paragraph of the Fertilizer (Control), 
Order, 1957 through out the State of West Bengal in supersession of all 
previous notifications on the subject, we hold that the point raised on 
behalf of the petitioner is well-founded and should prevail. It appears 
that the learned Magistrate did not take into account the aforesaid 
notification of 1974 while he overruled a similar objection raised before _ 
him on behalf of the accused and it also appears that he did not apply 
his mind to the earlier Notification No. 50! dated 12th February, 1969, 
in which also only officers above the rank of Sub-Inspector attached to 
to the Enforcement Branch were appointed Inspectors of Fertilizer for the 
purpose of Fertiliser (Control) Order, 1957. 


7. In the circumstances, we find that the impugned order of the 
learned Magistrate is not in accordance with law and cannot be sustained. 
As the entire proceeding starting from inspection and seizure and followed 
by arrest in investigation of the case and submission of charge-sheet was 
without jurisdiction and not according to procedure established by law, 
the cognizance taken by the learned Magistrate on the basis of the 
charge-sheet must be held to be illegal and void and the entire proceeding 
in the criminal case against the petitioner has, therefore, become liable 
to be quashed. 


We, therefore, hold that the present application should succeed. 
The proceeding in -C. S. G. R. Case No. 1074 of 78 pending against the 
petitioner in the Court of the learned Sub-Divisional Judicial Magistrate, 
Rampurhat, is quashed. The Rule is thus made absolute. 


Mukherji, J.: I agree. 


S. P. M. 
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_ ORDINARY: ORIGINAL CIVIL JURISDICT ION] 
Before Mrs. Justice Pratibha Bonnerjea 
i _ - Decision :_. July 8, 1982 < 
| The Indian Iron & Steel Co. ‘Ltd. , S ai Petitioner 


is 


4 $ Versus : | 
M/s. C.-G. Engineering Private Ltd. Sy agak Respondent* 


‘Arbitration Act (10 of 1940)—=Notice under section 14(2)—Application 
for setting aside Award filed beyond | 30 days—Condonation of delay— 
Negligence of Advocate on record if any. 


Award in contravention of- sections 21-and 10 of the Specific Relief 
Act, 1963 read with section 58 of the Sale of Goods Act.directing specific 
delivery of movables is liable 10 be-set aside. l 

Arbitrators cannot legally ‘misconduct if they pass an Award in contras 
vention of statutory provisions. 


Order 7,-Rule 7, C.P.C. whether claim for damages.can be converted 
into aalaim for specific performance...it is open toa party to pray for 
inconsistent reliefs, but it must oe shown that each of the plea is main- 
tainable. - ; 


Respondent appearing before: Afbittatots without objection as to 
non-service of Notice of application for--amendment amounts to waiver of 
irregularity but if the Arbitrators allow amendment not permitted by law 
it amounts to legal misconduct. ; : 
If speaking award „contains: a legal proposition which is erroneous, 
then it amounts to an error apparent on the- face of award and is liable to 
be set-aside. | .” oe ys - 
_ - Cases referred to: a en 
(1) _ Ramlal & Ors. v. Rewa Coalfields Ltd., AIR 1962 SC 361 
(2) Bhakti-Bhusan Mondal y. Kagan Kumar Bandopadhya & Ors., 
_ > ALR 1968 Cal 69° 
(3) Dewan & Ors. v. Buddhu & Ors., AIR 1914 All 521 
(4) Mahant Bikram Dass Chela v. Firiancial Commissioner of Revenue, 
- Punjab & Chandigarh & Ors., (1977) 4 SCC 69 
_ (5) Chunilal Basu & Anr. v. The, Chief Justice, High Court & Ors., 


“18 CWN 719 
(6) The Rajputna Trading. Co. (P) Lid. y. Malaya Trading “Agency, 
. AIR 1971 Cal 313 : ` 
(7) Soorajmull Nagarmal + v. ‘Golden Fibra and Producis, AIR 1969 
Cal 381 


(8) Smt. Khatur Bibi v. Lilabati Dassi, AIR 1949 Cal 128 
(9) National Traders, a firm of Merchants in Kanan an v. kang an 
Soap Works, AIR 1959 Mad-112 


< "Award Case No. 230 of 1981. 
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(10) Prem Raj vy. The D. L. F. Housing and Construction (P) Ltd. & 
Anr , AIR 1968 SC 1355 

(11) Ardeshtr Mama y. Flora Sasoon, LR 55 IA 300 

(12) S. Dutt v. University of Delhi, ATR 1958 SC 1050 

(13) A.M. Mair and Co. y. Gordhandas Sagarmull, AIR 1951 SC 9 

(14) Wabakktha Gopalpillai Vasudeva Pillai v. National Small Indus- 
tries Corporation Ltd., AIR 1979 Cal 107 i 

(15) Sherbanubai Jafferbhoy v. Hooseinbhoy Abdoolabhoy & Anr., AIR 
1948 Bom 292 l 


Ajoy Mitter, Umesh Banerjee and Goutam Mitra wees for, Petitioner 
Moni Sarkar and Smt. MaitrayeeGhosh aan for Epen 


The judgment of the Court was as follows :— 


This is an application for setting aside the award No. CG/19/79/ 


381 dated 2. 9. 1981 made and published by the Tribunal of Arbitrators 
of Indian Chamber of Commerce. 


2. The petitioner is a manufacturer of iron and steel materials and 
the respondent is a dealer of iron and steel materials as well as of 
Galvanized Corrogated Sheets. -Since July 1973, the respondent has 
business transaction with the petitioner’s branch in Calcutta.'On 15.12.76, 
the petitioner allotted in favour of the respondent 2 wagons of defective 
Galvanized Corrogated Sheets 063 mm and 2 wagons of defective 
B. P. sheets 16/24 G to be supplied on a “priority”? basis from Burnopur 
Works. Two works orders, being MDS/WBEN/A/!0685 arid MDS/ 
WBEN/A/!0686 both dated 29. 12. 76 were issued by the petitioner in 
favour of the respondent. After all the formalities were completed, 
the petitioner despatched 2 wagons of defective B. P. Sheets against 
works Order No. A10686. It is the respondent’s case that the petitioner 
failed and neglected to despatch 2 wagons of defective Galvanized 
Corrogated Sheets of 0.63 mm. against works Order No. A 10685, 
dated 29. 12. 76. Due to the aforesaid breach of contract by the 
petitioner, the respondent suffered damage. In terms of Clause 24 of 
the works order, the respondent referred the dispute for arbitration of 
the Indian Chamber of Commerce. The respondent filed a statement 
of claim claiming damage of Rs. 43,400/- being the difference between 
the agreed price and the market rate of the goods. The petitioner then 
filed an application under sections 5 and 33 of the Arbitration Act in 
the City Civil Court praying for a declaration there was no binding 
arbitration agreement between the parties and obtained an order of 
injunction restraining the respondent from proceeding with the reference. 
The respondent applied for revision of the said order of injunction by 
this Court and by an order dated 15. 12. 1980, the said order was set 
aside holding that the arbitration clause was binding and thé Arbitrators 
were competent to decide the claim for damage referred to them. 
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Under the circumstances, the petitioner filed its counter statement 
on 11, 2. 81 denying the respondent’s -claim for Rs. 43,400/-. On 28.2.81 
the respondent filed its re-joinder. By a letter dated 3. 3. 81 the 
petitioner was intimated by the Tribunal that they had received the 


sk 


final statement from the claimant and no further statements from the | 


parties were called for. This letter is Annexure “B” to the petition. 
On 12. 5. 81, the respondent submitted before the Arbitrators an amended 
statement of claim by introducing a claim for specification performance 
of-the contract No. A 10685 dated 29. 12. 76-by specific delivery of 2 
wagons of defective Galvanized Corrogated Sheets. According to the 
petitioner, the Tribunal of Arbitrators without any notice to the 
petitioner and without hearing them, allowed the said amendment 
ex parte by accepting the amended paragraphs 19(a) and 19(b) to the 
Tespondent’s statement of claim. By a letter dated 13. 5. 81, the 
Tribunal informed the petitioner that. they had received an amended 
statement of claim from the respondent and senta copy of the same to 
the petitioner but did not direct.the petitioner to file any counter 
statement dealing with the amended portion. On 14. 8. 81, the 
Arbitrators held a sitting, heard the parties and made and published 
` their award on 2. 9. 81 directing specific delivery of 2 wagons of goods 
ander works Order No. A 10685 dated 29. 12.76. The award was duly 
filed and notice of filing of the award under ‘section 14(2) of the 
Arbitration Act was received by the petitioner on 24. 12. 81. The 
present application was taken out~by the petitioner for setting aside 
the said award on 9.2. 82 which is clearly beyond 30 days from the 
date of receipt of the notice. In paragraph 13 of the present petition, 
the petitioner tried to explain the reasons for not filing the petition in 
time and prayed for condonation of delay. In paragraph 14 of the 
petition, the grounds for setting aside the award were set out. The 
grounds (a), (b), (c), (d), (k)-and (|) were pressed before me. In grounds 
(a) and (b), the petitioner attacked the award on the allegation that the 
goods were readily available in open market and damage was adequate 
compensation. The learned Arbitrators erred in law by directing specific 
performance of contract. In grounds (c), (d) and (k) the petitioner 


alleged that the Arbitrators misconducted the proceeding by allowing | 
amendment and introducing a claim for specific performance without ` 
hearing the petitioner. In ground (1) the petitioner alleged that there was . 


error on the face of the award. In the aflidavit-in-opposition all these 
grounds were denied and the respondent alleged that the application was 
barred by limitation. 


3.. So the point of limitation is taken first for decision. The 
petitioner received the notice under section 14(2) on the eve of Christmas 
vacation. It appears that after reopening of the Court in January, 1982, 
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the petitioner on 16.1.82, handed over the papers to M/s. Fowler & Co. 
for taking necessary steps. A Counsel was briefed for giving opinion and 
on 20.1.82 he advised the petitioner to apply for setting aside the award. 
On 21.1.82, the same Counsel was briefed for drafting the petition but on 
22.1.82, the brief was returned due to the serious illness in the Counsel’s 
family. The time expired on 23.182. 23rd and 24th January were 
holidays due to Netaji’s birthday. On 25.1.82 another Counsel was 
briefed for drawing the petition and the draft was made ready by 29.1.82. 
30.1.82 was Saraswati Puja and 3!.1.82 was Sunday. On 1.2.82 a senior 
Counsel was briefed to settle the draft. He held two Conference on Sth 
and 6th February, 1982 and handed over the settled draft on 8.2.82 and 
the application was taken out on 9.2.82. According to Mr. Sarkar, the 
Counsel for the respondent, the time taken by the lawyers was unreason= 
able and did not amount to sufficient cause. On the contrary it proves 
the negligence on the part of the lawyers. Accordiug to him they ought 
to have drafted and settled the petition in hot haste in view of the fact 
that the time had already expired on 23.1.82 and on the facts of this case 
the application should be dismissed in limine. Mr. Sarkar cited the 
cases of (1) Ramlal & Ors. v. Rewa Coalfields Ltd., AIR 1962 SC 361, 
(2) Bhakti Bhusan Mondal v. Khagendra Kumar Bandopadhya & Ors., 
AIR 1968 Cal 69, (3) Dewan & Ors. v. Buddhu & Ors, AIR 1914 
All 521, (4) Mahant Bikram Dass Chela v. Financial Commissioner of 
Revenue & Punjab, Chandigarh & Ors., (1977) 4 SCC 69, (5) Chunilal 
Basu & Anr. v. The Chief Justice, High Court & Ors 78 CWN 719 and 
(6) The Rajputana Trading Co. (P) Ltd. v. Malaya Trading Agency, 
- AIR 1971 Cal 313, on the point of limitation and in support “of his 
contention that lawyer’s negligence would not amount to, sufficient cause. 
Mr. Ajay Mitter, Counsel for the petitioner, submitted that before giving 
opinion or drawing or setting the petition, the lawyers concerned had to 
go through the entire records before the Arbitrators, the entire proceeding 
before the City Civil Court as well as the records of revision case before 
the High Court. The matter became more complicated on the point of 
law due to the amendment introducing an alternative case for specific 
performance in a claim simplicitor for damage. He invited my 
attention to the fact that the present petition was heard for 7 days and 
most of the time was taken by Mr. Sarkar himself in defending’ the 
amendment allowed by the learned Arbitrators. This fact alone would 
justify the time taken by the lawyers There is a lot of force in the 
submissions of Mr. Mitter. He further pointed out that there was no 
allegation of negligence, inaction or bad faith against the applicant and 
as such section 5 of the Limitation Act should be construed liberally in the 
present case. He strongly relied on the case of (7) Soorajmull Nagarmal 
v. Golden Fibre and Products, AIR 1969 Cal 381, in support of his 
contention :— 
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“Where no negligence, nor inaction, nor want of bona fides can 


be inputed to the applicant, a liberal construction of the section has 
to be made in order to advance substantial justice.” 


4. Iacceptthe submission of the petitioner’s Counsel that there ' 


was no negligence or laches on the part of the lawyers and the time 
taken by them was reasonable and necessary. The petitioner has 
satisfictorily explained the delay and the delay must be condoned. 


5. The next point for consideration is whether the Tribunal of 
Arbitrators misconducted the proceeding or not. In the original statement 
of claim the respondent’s case was that due to the breach of contract 
committed by the petitioner the respondent had suffered damages to 
the extent of Rs. 43,400/- being the difference between the agreed rate and 
the market price of the said goods. This claim for damage could be 
made by the respondent on the basis that he had accepted the breach of 
and had treated the contract as at an end. In case of a breach of contract, 
the innocent party has two courses open to him wiz. to accept’ the breach 
by treating the contract as atan end and claim damage available under 
the common law or demand specific performance of the. contract by 
waiving the breach and treating the contract as subsisting. In case of 


claim for specific performance, the plaintiff can also claim damages in | 


addition to specific performance or m substitution to specific performance. 


These two types of damages are given by the Court under-section 21 of ° 
the Specific Relief Act, 1963 (section 19 of the Old Act). If the Court . 


thinks that specific performance will not be sufficient to satisfy the justice 
of the case it willallow damage in addition to specific performance of 
the contract. Similarly the Court, inspite ofits finding that there was 
concluded contract and the defendant had committed breach thereof, 
may refuse to grant specific performance on the facts of the case before 


it, as the relief is discretionary, and award damage in substitution and/or | 


in liew of specific performance. These two types of damages are specific 


reliefs different from the damage under the common Jaw for breach of’ 


contract and are awarded by the Court on different legal principles. 
This will be clear from the case of (8) Smt. Khatun Bibi v. Lilabati Dassi, 


reported in AIR 1949 Cal 128, where the suit was instituted for specific , 


performance of a contract for sale of a land but the defendant bad in the 
meantime sold the land toa third party. The plaintiff, claimed damage 


in lieu of specific performance. The law was summarised neatly in head. 


note (a) of this case :— 


“When in a suit for ‘specific performance of an agreement to sell’ 


land, the plaintiff is content with compensation in lieu of specific 


performance under section 19, the land having been found to have: 
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been sold to third person, the suit is still a suit for specific 
performance. In such a case the decree will award compensation as 
apecific relief on the footing that the agreement is subsisting and not 
damage as for breach of contract.” 


Similarly it was held in (9) National Traders, a firm of Merchants 
in Partnership v. Hindusthan Soap Works, AIR 1959 Mad 112 at head 
note (b) :-- 


“The award of damages under section 19 cannot be claimed by a 
plaintiff who by his own conduct has disentitled himself to claim 
specific performance.” 


6. The damage in addition or in lieu of specific performance can 
only be granted by the Court, on the basis that the contract is alive and 
subsisting and the plaintiff is entitled to specific performance whereas the 
damage for breach of contract is awarded on the basis that the contract 
is dead. 


7. It is therefore clear that the common law damage for breach of 
contract and the damages by way of specific reliefs under old section 19 
and the present section 2! of 1963 Act are totally different in nature. and 
character. inaclaim for damage for breach of contract the plaintiff 
comes to the Court with a case that the contract is no longer subsisting. Is 
it then open to the plaintiff to introduce an alternative claim for specific 
performance by amending the pleading ? _In my opinion, it cannot be’ 
done. Once the plaintiff elects to treat the contract as at an end and 
claim damage for its breach, he will be precluded from asserting that the 
contract is still alive and usk for its specific performance. The plaintiff 
cannot breathe hot and cold at the same time. In (10) Prem Raj v. The 
D. L. F. Housing and Construction (P) Ltd. & Anr., AIR 1968 SC 1355, 
the question arose whether a plaintiff suing for a declaration that certain 
contract against him is void and inoperative having been obtained by 
undue influence can in the same suit in the alternative ask the relief of 
specific performance of the same contract. It was held at page 1956 in 
paragraph 5. $ 


Tt is expressly provided by this section (section 37 of the Specific 
Relief Act, 1877), that a plaintiff suing for specific performance of the 
contract can alternatively sue for the rescission of the contract by the 
converse is not provided. Itis therefore not open toa plaintiff to 
sue for rescission of the agreement and in the alternative sue for 

~ specific performance.” (words in the bracket supplied) 


“But there is no provision in this section (section 35 of the 
Specific Relief Act) or any other section of the Act that a plaintiff suing 
for rescission of the agreement can sue in the alternative for specific 


í 


s 
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performance. In our opinion, the omission is deliberate and the 
intention of the Act is that mo such alternative prayer is open to the 
` plaintiff.” 


8. The reason is simple. If the plaintiff comes to the Court witha 


‘case that there is no contract or the contract ‘is dead he will not be 


` entitled to assert that there is a contract or the contract is alive. Mr. 


- Sarkar, learned Counsel for the respondent, submitted that under Order’7, 
Rule 7 ofthe Civil Procedure Code a plaintiff is entitled to take alternative 


pleas and the respondent herein had asked for amendment to set up and 
alternative case. In the case of Prem Rajv. The D. L. F. Housing and 
Constrution(P) Ltd. & Anr., AIR 1968 SC 1355 it was held at page 1356 :— 


“Tt is true that under Order 7, Rule 7, Civil Procedure Code it is 
open to a plaintiff to pray for inconsist reliefs. But it must be shown 
, by the plaintiff that each of the pleas is maintainable.” 


; 

9. On the basis of the pleading before them, it was held that the 
plaintiff came to Court with the case that contract was void and as such 
an alternative claim for specific performance was not maintainable as 


will appear from head note (a) :— 


tA plaintiff suing for a declaration that a certain contract against 
him is void and inoperative having been obtained by undue influence 
cannot in the same suit in the alternative ask for the reliefs of specific 
performance of the same contract”. 


- In the case of (11) Ardeshir Mama v. Flora Sassoon, reported in L. R. 55 


I. A. 300 it was held at page 374 :— 


| “Where-the injured party sued at Jaw for damage for a breach, 
going. as in the present case, to the roof of the contract, he thereby 
elccted to treat the contract as at an end and himself discharged from 
its obligationi- No further performance by ‘him was either.contemplated 
or had to betendered. In a suit for specific- performance on the 
other hand he treated and was required by the Court to treat the 

_ contract as still subsisting................ cece cece anane eee een eee eeeeneereeeenes oF 
a definite election to treat the contract as at an end no suit: for 
specific performance,...... could be thereafter be maintained by the 
aggrieved plaintiff.” 7 


10. On the basis of the aforesaid authorities, I have no hesitation 
to held that by claiming damage or breach of contract, the plaintiff 


.disentitles himself on account of his own election to treat the contract 


< as atend, from claiming specific performance ‘of the same contract as ‘an 


. alternative case either originally or.subsequently by way of amendment. 
“Such conflicting claims are not permitted under Order 7, Rule 7, 
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Civil Procedure Code. In this view of the matter in my opinion, the 
Arbitrators allowed an amendment not permitted by law and thereby 
legally misconducted the proceeding. 


11. It is submitted by Mr. Sarkar that the petitioner contested 
there respondent's claim for specific performance before the Arbitrators 
and thereby waived the irregularity of absence of notice before allowing 
amendment. The petitioner is not entitled to agitate the question of 
absence of notice at this stage. I accept this submission on behalf of the 
respondent. But this waiver of irregularity in service or notice will not 
help the respondent in the present case as the Arbitrators have legally 


misconducted the proceeding by allowing amendment not maintainable 
in law. 


12. This last question to be decided in this case is whether there 
is any error apparent on the face of the award. According to the 
petitioner’s Counsel defective Galvanized Corrogated Sheets are ordinary 
articles of commerce available in open market. A breach of contract to 
transfer such movables can be adequately compensated by allowing 
damage. He invited my attention to the statement of claim of the 
respondent where difference between the agreed rate and the market rate 
was claimed by way of damage. In support of his contention the 
petitioner’s Counsel strongly relied on Explanation (11) to section 10 of 
the Specific Relief Act of 1963 :— 


Explanation: Unless and until the contrary is proved the Court 
shall presume :— 


(i) that the breach of a contract to transfer immovable property 
cannot be adequately relieved by compensation 10 money, and 


(ii) that breach of a contract to transfer movable property can 
be so relieved except in the following cases :— 


(a)— Where the property is not an ordinary article of commerce 
or is of specific value or interest to the plaintiff or consists of goods 
which are not easily obtainable in the market. 


13. Mr. Mitter strongly urged that unless the Arbitrators would 
held that the goods come within the exception mentioned in Explana- 
tion (a) section 10 of the Act, they would have no jurisdiction to allow 
specific performance of a contract to transfer movable goods. There is a 
statutory bar due to statutory presumption mentioned in Explanations (1) | 
and (11) to section 10 of the Act. No such finding appears on the face of 
the award in dispute and as such the award is bad in law. He cited the 
case of (12) S. Dutt v. University af Delhi, AIR 1958 SC 1050 in support 
of his submission. In this case the Arbitrator granted a declaration to a 
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dismissed professor that he continued to be in service of ‘the University 
and to hold the post which he formerly did. No reason was given in 
the award, nor was there any statement of law in the award. Still it was 
held that since the award directed specific performance of personal service, 
it involved a legal proposition which was in the face of clause (b) of 
section 21 of the old Specific Relief Act, clearly erroneous and that the 
error appeared on the face of the award. 


14. Mr. Sarkar on the other hand argued that the award in dispute 
was a non-speaking award. The error of law apparent on the face of 
the award means that the wrong legal proposition which is the basis of 
the award, can be found out in the award itself or in a document actually 
incorporated thereto or in a note appended by the Arbitrator with the 
award containing the reason for his judgment which can be said to be 
erroneous. No such thing can be found out in the present case. The 
award does not reveal on what basis specific delivery was directed by the 
Tribunal. In support of his contention, Mr. Sarkar cited twelve 
cases on the same point starting from (13) A. M. Mair & Co. v. 
Gordhandas Sagarmull, AIR 1951 SC 9 and ending with (14) Vabakktha 
Gopalpillai Vasudeva Pillai v. National Small Industries Corporation 
Ltd., AIR 1979 Cal 107. According to him the Court should not 
try to fathom the mind of the Arbitrators. Nobody can dispute the legal 
propositions laid down in these authorities and it is not necessary to 
deal with these cases. Mr. Sarkar also cited the case of (15) Sherbanubai 
Jafferbhoy v. Hooseinbhoy Abdoolabhoy & Anr., AIR 1948 Bom 292, 
where the Arbitrator allowed specific performance of a contract for 
transfer of rail scraps. It was a non-speaking award. This award 
was challenged but it was upheld. Strongly relying on this case, 
Mr. Sarkar submitted that there was no finding of the Arbitrator in this 
case that the goods came within the exception as argued on behalf of 
the pet'ticner but the award as upheld. 


15. Theaward in the present case isa non-spesking award. But 
the description of the goods mentioned in the award itself leaves no 
doubt in my mind that the goods are ordinary articles of commerce 
freely sold and purchased in the open market. The respondent themselves 
admitted the goods to be so by claiming damage for breach of contract 
on the basis of agreed rate and the prevailing market rate of the goods. 
In AIR 1977 Bom 214 the very description of the goods “rail scraps” in 
the award proved that they are «f special quality goods available only from 
the Railways and cannot be called an oidinary articles of commerce. I 
accept the submission of Mr. Mitter and hold that the legal proposition 
laid down in the case of S. Dutta v. University of Delhi, AIR 1958 
‘SC 1050 applies in this case. In my opinion, even in case of a non- 
speaking award, it is the duty of the Arbitrator to hold that the 
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movable goods come within the exception (a) to the Explanation to 
section 10 of the Specific Relief Act of 1963, before allowing specific 
performance of such a contract unless the description of the goods in the 
award proves of to lerso. Since the Arbitrators, in the present case 
have directed specific performance of a contract to transfer movable 
goods, without holding that goods come within the exception mentioned 
in section 10, ıt involved a jegal proposition which in the face of 
Explanation (1i) to-section 10 of the Act is clearly erroneous and this 
error is appearing on the face of the award. 


In my opinion the judgment is also preverse as the Arbitrators 
have legally misconducting the proceeding. Hence, the award fails and 
is set aside. The respondent will pay the cost of this application to the 
petitioner. 


P. R. 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Bankim Chandra Ray 
Decision: September 21, 1982 
Dr. Baidyanath Mukherjee ass Petitioner 
Versus 
State of West Bengal & Ors. sat. “.Respondents" 


Constitution of India—Maintainability of instant writ petition— 
Preliminary objections—No proper demand and denial of justice—Suppres- 
sion of material facts in writ petition— Merits of petitioner’s case—How 
College Service Commission should consider aad recommend empanalled 
candidates for appointment of Principais in different colleges in case of 
vacancy of such posts— Whether action of the Commission has violated the 
principles underlying Articles 14 and 16—Principles of fairness and equality, 
whether disregarded by Commission—Commission claims prerogative for 
picking and choosing candidates out of its panel for consideration and 
recommendation for appointments of Principals in different colleges— 
Statutory authority cannot act beyond the statute and in breach of provisions 
of Constitation—Actions of Commission are arbitrary, unreasonable and 
capricious and liable to be quashed—Interpretation. 


Respondent No. 10 made this submission: As no demand of justice 
is made by the writ petitioner, his prayer for a Writ of Mandamus is not 
maintainable. By way of a counter, the writ petitioner put forward this 
contention. Even assuming that there was no proper demand for and 
denial of justice and cven assuming that his prayer for Mandamus is liable 
to be rejected on the basis of such a default, still then, the writ ’petitioner, 
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apart from his prayer for Mandamus, has also made a prayer for a Writ 
of Certiorari, which does not require that the petitioner should make 
a demand of justice as a ‘pre-requisite’. That being so, the instant Writ ' 
application is maintainable in the writ jurisdiction of this Court even if 
the extreme view be accepted that no demand of justice had been made 

_ by the writ petitioner. For the purpose of issuing a writ of Certiorari or 
in the nature thereof, the High Court has ample power not only to quash 
the order complained of but it has also the power to make appropriate 
orders and’ directions to the respondents for appointing the writ 
petitioner as the Principal of the concerned college inasmuch as nothing 
remains to be done or considered by the West Bengal College Service 
Commission after the requisite panel has been prepared by it from the 
selected candidates. 


HELD: The sihi as made by the writ petitioner on that issue 
is of great substance. The instant writ application is maintainable for the 
issuance of the Writ of Certiorari even if it is found that no demand of justice 
has been made by the petitioner. That apart, so far as the instant case is 
concerned, it appears that there has been a demand of justice and no reply 
having been given to the letter, Annexure C, the logical conclusion is that 
justice was demanded and it had been denied. Secondly, itis submitted ‘on 
behalf of the respondent No. 10 that there has been a suppression of material 
facts which would tantamount to disception of the Court in the matter of 
obtaining a Rule andfor an interim order and accordingly, this would be 
sufficient to disentitle the petitioner to get any relief whatsoever and the 
instant writ application is liable to be rejected on this ground alone. 


A statement in order to be a suppression of material facts must’ 
have the following ingredients : (1) the person who makes the statement must 
be fully aware that the statement that he has made is false and that he 
does not believe that the said statement is true and correct, (ii) the 
statement must relate to material facts, and (iii) the said person has made 
the statement with the full knowledge that the said statement is false 
and is: made in order to deceive the Court. In the instant case, the 
petitioner who appeared at the interview for being empanelled for. 
appointment to the posts of Principals in different colleges, has been 
selected. The selection list had not been published and as such, it had 
not been possible for the petitioner to know with certainty what wag his 
exact position in the panel as prepared by the West Bengal College 
Service Commission. In such circumstances, the statement that the petitioner 
has made in paragraph 9 of the writ application, is very well-guarded, 
which cannot: be taken to be a false statement intentionally 
made by: the petitioner to practise deception on the Court and 
to mislead the Court with the sole object of geting relief from 


? 
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the Court on the basis of such deceptive statement. In the absence 
of any pleading that the petitioner knew fully well his position in the 
panel as prepared by the said Commission, it would be wholly inappropriate 
fo term the statement of the petitioner as made in the said paragraph 9 as 
@ misrepresentation of material facts and a material suppression of 
relevant facts with the sole object of deceiving the Court. The state- 
ment in question does not amount to-suppression of material facts and 
the same also does not amount to disception practised on the Court 
for obtaining a Rule and an interim order. Hence, the aforesaid 
preliminary objection as raised by respondent No. 10, is not sustainable 
in the facts and circumstances of the case. 


It is not possible to accept the submission as made by the West Bengal 
College Service Commission, respondent Nos. 3 to 8 that the said 
Commission has the prerogative in the matter of selection of any suitable 
candidate for a particular post in a particular college. It may incidentally 
be mentioned that the Constitution of India does not provide for any such 
prerogative for the Executive or for any Public Authority to exercise its 
discretion at its sweet will and pleasure being not guided by reason or by 
egual opportunity in the matter of public employment as embodied in 
Articles 14 and 16 of the Constitution of India. Section 7, sub-section (1), 
provisos (1) and (ii) of the West Bengal College Service Commission Act, 
1978, which deals with the functions of the Commission does not provide for 
the exercise of such arbitrary and Prerogative power of the Commission in 
the matier of selection of candidates and in the matter of making recommen- 
dations of the names of persons to different colleges Jor being appointed as 
Principals. This submission is not also sustainable, It may be mentioned 
incidentally that the Supreme Court has repeatedly observed that the public 
authority while giving largers or in providing public employment has to 
act reasonably, fairly and not capriciously and for extraneous considerations, 


in order of merits, the writ petitioner occupied a much higher position 
in the panel than that of respondent No. 10 and as such, he is entitled to be 
considered and to be recommended by the said College Service Commission 
for appointment as the Principal before any recommendation is made in 
favour of respondent No. 10 for appointment as the Principal of the 
B. N. Mahavidyalaya, Itachuna, Hooghly. The recommendation of the 
name of the petitioner made by the said Commission on 5.12.81 Jor the 
post of the Principal of the College at Chittaranjan, Burdwan, is illegal 
and bad being vitiated by arbitrariness, unreasonableness, capriciousness 
and the recommendation of the said Commission in Javour of respondent 
No. 10 for being appointed as Principal of the B.N, Mahavidyalaya 
although he has given his first preference for being appointed in any 
Calcutta College in utter disregard of the preference of the place of posting 
as made by the petitioner, is wholly arbitrary, unreasonable and in violation 
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of the provisions ie Articles 14 and 16 of the Constitution of India. Hence, 
the said recommendation as made “by the said. Commission in favour of 
respondent No. 10 as well as the appointment that was made by the 
President of the Governing Body of - the: Bejoy Narayan Mahavidyalaya, 
Itachun, acan not be sustained. 


The Rule succeeds and is made absolute. 


Cases referred to :— 


(1) Rex v. Kensington Income Tax Gommi, (1917) 1 KB 486 
(2) Manibhai Hathibhai Patel v.. C. W. E. Arbuthnot, AIR 1947 
Bom 413 i l 

(3) Viterelli y. Seaton, (1959) 359 US 535 i 

(4) E.P. Rayappa v. State of Tamil Nadu & Anr., AIR 1974 SC 555 

(5) Ramana Dayaram Shetty v. The International Airport Authority of 

~ India & Ors., AIR 1979 SC 1628 

(6) State of West Bengal v. Tapan Kumar Sen, 86 CWN 121 me 
Sakti Nath Mukherjee and Satyajit Banerjee _ ... for Petitioner 
‘Arun Prokash Chatterjee (Sentor Standing 


Counsel) and P.R.Mondal an. z.. for Responden Nos. 3 to 8 
R. K. Dey and Miss Mala Majumdar _......for Respondent Nos. 9 & 9A 


Somnath Chatterjee and Samir Kumar Ghosh _ ...... for Respondent No. 10 


The judgment of the Court was as follows :— _ 


The petitioner, Dr. Baidyanath Mukherjee, who appeared before 
the West“ Bengal - College Service Commission in connection with an 
interview for empanelment, for selection of candidates for being appointed 
in the vacancies in the non-Government including Government-Sponsored- 
Colleges has assailed the purported letter of appointment issued, in favour 
of respondent No. 10, Dr. Jayanta Banerjee as the Principal of the Bejoy 
„Narayan Mahavidyalaya, Itachuna, Hooghly, and the purported recom- 
mendation made by the West Bengal College Service Commission in favour 
of respondent No. 10 for appointment as Principal of the said College on 
the ground that the purported order of appointment of respondent No. 10 
is illegal, arbitrary and contrary to the norms and/or requirements specified 
in the advertisement published in the Statesman on January 13, 1981. 


2. The petitioner who is an M. A. in Bengali under the University 
of Calcutta and who obtained the Ph. D. degree from the Calcutta Univer- 
sity in 1977 served as a teacher in different colleges: for more than 16 years 
including service as a lecturer in the Hooghly Mohasin College, Chinsurah, 
for 7- years and the Presidency College,- Calcutta for 9 years as an 
Assistant Professor and ultimately joined as the Principal of Banwarilal 
Bhalotia College, Asansol and heis working there in such capacity for 
the last three years. Heis also serving as a part time lecturer in Post 


304 Dr. Baidyanath Mukherjee v. State of West Bengal [1982 (2) CLJ 


Graduate classes at the University of Burdwan. It has been stated that 
the petitioner is the author of books on Cultural History of Calcutta and 
on literary criticism and he is also regularly participating in radio talks 
and writing articles in the leading journals of Bengal. He is also a 
member of the Governing Body as D. P. I. nominee at Tribeni 
Devi Bhalotia College at Raniganj and previously at Bagati College at 
Bagati, in the District Hooghly. He is also an expert for evaluation of 
University level books published under the Ministry of Education and 
Social Education of Government of India. On January 13, 1981, an 
advertisement was published in the Statesman, being the No. I. C. A. 
133(7)/81, inviting applications for selection of Principals for the 
vacancies in Government Sponsored Colleges and for empanelment in 
connection therewith. It was further provided amongst others in the 
said: advertisement that the applications that will be made by the 
respective candidates will specify ‘the area of preference of servicc’. This 
has been mentioned in Item No. 11 of the said advertisement. The 
petitioner in response to the above advertisement made an application 
along with a forwarding letter from the President of the Governing 
Body of the said College where he has been serving now and mentioned 
as his area of preference of service to the Bejoy Narayan Mahavidyalaya, 
Itachuna, Hooghly or in any other place nearer to his permanent 
residence. The said application was duly sent to the West Bengal 
College Service Commission. The petitioner was called for an interview 
by the Commission on April 7, 1981 and he was also asked to bring all 
relevant certificates/documents in original and research publications. 
After the interview the petitioner subsequently came to learn that the panel 
of selected candidates for appointments as Principals in different non- 
Government Colleges has already been prepared and according to available 
information he was placed at the top of the list. But unfortunately, as 
he was not being appointed to the post although persons placed below 
him, were given appointments in different Colleges, the petitioner was 
compelled to write a letter to the Hon’ble Chief Minister, West Bengal 
and the Secretary, Department of Education, requesting them to exercise 
their good office so that justice may not be denied to him and his name 
duly be recommended for appointment as Principal of the Bejoy Narayan 
Mahavidyalaya, Itachuna, Hooghly, according to his preference for the 
same. It has been further stated that it was quite natural to expect that 
the West Bengal College Service Commission would recommend his name 
to the authority of the Bejoy Narayan Mahavidyalaya, Itachuna, 
Hooghly for appointment as Principal of that College as his preference 
for the same was already communicated to the said Commission. It has 
also been stated that he came to know that his name would not be sent 
to any other College as he has been already serving as Principal of. 
Banwarilal Bhalotia College, Asansol. It has been submitted that such 
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preference for the College was obtained from the candidates in order to 
enable the authorities concerned to give effect to such posting if the 
merits of the candidates otherwise permitted the same. It was further 
pleaded that the West Benga! College Service Commission acted arbitrarily 
and contrary to the principles of natural justice by denying him 
appointment though candidates, such as respondent No. 10 who was 
placed much below him in the panel in order of merit, was recommended 
for appointment as Principal of non-Government Colleges including 
Sponsored Colleges. It has also been stated in the said application that 
although he has been serving as the Principal of Banwarilal Bhalotia 
College yet the climate of the place has been telling upon his health as 
result of which he is on the look out for a change. The petitioner also 
states that it is not open to the respondents to act contrary to the terms 
of the advertisement and to deprive the petitioner of the benefit of 
selection and posting on grounds extraneous to the terms of the 
advertisement.. A copy of this application is annexed as Annexure ‘C’ to 
the petition. It his been further stated in paragraph 10 of the petition 
that the petitioner has come to know that the Secretary, West Bengal 
College Service Commission, being respondent No. 8, is now taking 
steps to recommend the name of respondent No. 10 for the post of 
Principal of the Bejoy Narayan Mahavidyalaya, Itachuna, Hooghly in 
supersession of the claim of the petitioner. The respondent Nos. 3 to 8 
are making arbitrary discrimination in the matter of selection aad 
recommendation of the name of the petitioner although the petitioner 
has been selected and placed at the top of the list. It has also been 
stated that the said appointment is sought to be made in favour of the 
respondent No, 10 in preference to the claim of the petitioner and the 
said appointment is being made arbitrarily and the said respondent 
Nos. 3 to 8 have been influenced by some extraneous considerations 
neither warranted by law nor relevant for the purpose. It has, also been 
stated that there cannot be any reason or justification for not giving 
effect to the preference of the petitioner when according to the selection 
made by the Commission itself the petitioner was placed at the top of 
the selection list or panel. The petitioner also states that in the matter 
of placement of candidates there is no other criterion or standard adopted 
or disclosed by the Commission and there is no justification for departing 
from the standard disclosed and acted upon by the candidates at the 
instance of the Commission. It has also been stated that on July 30, 
1981, another advertisement No. 4/81 inviting applications for preparing 
a separate panel for the posts of Principals in non-Government including 
Government Sponsored Colleges and Training Colleges in West Bengal 
was published in the “Statesman”. In the said advertisement two numbers 
of probable vacancies are shown against the District of Hooghly. This 
has been annexed as Annexure ‘D’ to the petition. This advertisement, 
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it has been stated, has been made“in disregard of the claim of the 
petitioner and also to deprive him of the benefit ‘of the selection and 
to disregard his claim for being appointed to the post-of Principal by. the 
said Commission. It has been submitted that the West Bengal College 
Service Commission comprising of respondent Nos. 3 to 8 has been 
dealing with the public in the matter of. giving jobs “and -it cannot act 
arbitrarily and at its sweet will-and every activity of such authority -being 
a wirig of the Government has a public element in it and it must therefore 
be informed with reason and guided by public interest. The West, 
Bengal College Service “Commission, - being å wing “Of the Government 
cannot act arbitrarily. and in. -disregard of. the. proposéd norms and 
standards. It has been further submitted that -the failure- and/or refusal 
-on the part of the said Commission to recommend his name for the said 
College: is arbitrary, without any reason and/or justification and as such 
violative of Articles 14 and 16 ofthe Constitution of India.. It has been 
further submitted that such failure and/or refusal is opposed to public. 
interest and there cannot be aay justification for depriving the best 
candidate the privilege of serving the College of his choice. It has also . 
been stated that the demand for justice as mentioned in Annexure ‘C’ to` 
the petition was duly made and the Same was denied as no reply > was 

given to. the same. 7 É 


3. ‘On: those aforesaid TERT the instant writ application was 

moved .before this Court on lith August, 1981. A Rule was issued and 

- an interim order was-made restraining the respondents from making any . 

appointment to the.post-of Principal of the Bejoy Narayan Mahavidyalaya, 

Itachuna;- Hooghly for. three weeks, from. that day with liberty to pray 

for extension of the interim order on that application. with notice to the 
respondents. - 


4. Thereafter, on 25th January, 1982, an apen was filed for 
vacating and/or variation or modification of ‘the said ad interim order 
of injunction on behalf of the respondent No.-10, Dr. Jayanta Kumar 

- Banerjee stating, inter alia, that he was selected by the said Commission, 
- ‘and his name was duly forwarded for appointment as Principal of the 
- Bejoy Narayan Mahavidyalaya, Itachuna, Hooghly by the said Commission. 


its letter dated 29th July, 1981. It has also been stated therein that in’ ` 


by accordance with the recommendation of the said Commission he was 
- appointed temporarily as Principal of the said College by thé President 
the Governing Body of the Bejoy Narayan Mahavidyalaya.: A copy 
of the said letter has’ been annexed as Annexure ‘B’ to the petition: It 
has also been stated ~ that after -the ‘said letter of appointment the 
petitioner joined: the post in terms thereof, one Dr.- Baidyanath Mukherjee 
moved: an application under Article 226° of the Constitution of India - 
before this Hon’ble Court and obtained the aforesaid order of injunction 


o 
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which was communicated to him by petitioner’s Advocate on 18th August, 
_ 1981 along with a copy of the petition of motion. It has been submitted 
| that- there was no illegalities and/or irregularities -committed either 

by thé said Commission or by the Governing Body of the said Maha- 
_ vidyalayain the matter of selection, empanelment and appointment of 
the respondent No. 10 as the Principal and as such the petitioner of the 
writ petition Has no right, title or interest to challenge the said selection 
of respondent No. 10. It was therefore prayed that the interim order 
of injunction which was granted by this Court should be vacated, 


._ 5. Mr. Samir Kumar Ghosh, learned Advocate appearing on 

` behalf of respondent No. 10, stated before this Court that he did not 

intend to file any separate affidavit-in-opposition to the writ petition and 

“the said application for vacating the said interim order be treated as an 

affidavit-in-opposition to the same. This prayer of Mr. Ghosh was 
‘allowed by an order dated Ist of September, 1982. 


6. -An affidavit-in-opposition has been sworn in by the petitioner 
himself on 29th March, 1982. . In paragraph 5 of the said affidavit it has 
been stated that though the ‘petitioner was placed at the top of the list 
of selected cnadidates for appointments as Principals in different non- 

` Government College including Government-Sponsored-Colleges yet in 
clear discrimination by the respondents he was not recommended and he 
was not appointed for the post of Principal of the B. N, Mahavidyalaya, 
Itachuna, but the name of the respondent No. 10 whose position was much 
below in the said selection fist, was illegally recommended for appointment 
as the. Principal in the Bejoy Narayan Mahavidyalaya, Itachuna, 
- Hooghly disregarding the right and claim.of the writ petitioner to be 
appointed in the said post according to his preference of area of posting 
as invited in the advertisement. It hes been further stated in paragraph 6 
of the said affidavit that the alleged letter of appointment, Annexure ‘B’ 
to the application for vacating the. interim order, appears to bea procured 
one and issued privately to the respondent No.-10 which will appear from 
the letter dated 18th August, 1981 written by the respondent No. 9, 
Ashokendu Roy, President of the Governing Body of the Bejoy Narayan 
Mahavidyalaya. It has been further stated that the said letter does not 
contain any memo (official outgoing number) and it is learnt from the 
enquiry that no meeting of the Governing Body of the said college was held 
prior to 13th of August, 198! in which the resolution was taken appoin- 
ting the respondent No. 10 as the Principal of ‘the said college. The said 
letter of appointment is also absolutely vague. It has also been stated that 
the letter was handed- over by. the responcent No. 9 personally in his own 
college and not issued from the office of the Bejoy Narayan Mahavidyalaya 
and the said letter was procured hurriedly to by-pass this Hon’ble Court's 
order. The respondent Nos. 9 and 10 have been called upon by the 
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petitioner to produce the resolution books of the meeting of the 
Governing Body at the time of the hearing of the application. It has 
been stated in paragraph 7 of the affidavit that the letter dated 11th August, 
1981 written to the petitioner’s Advocate containing the interim order 
served in the office of the Bejoy Narayan Mahavidyalaya, Itachuna on 12th 
of August, 1981 and to by-pass the said interim order the respondent No. 9, 
Ashokendu Roy issued the impugned letter of appointment from his 
own College and not from the office of the Bejoy Narayan Mahavidyalaya 
which will be clear from the letter dated 18th August, 1981 (Annexure ‘D’ 
to the said application for variation). It has therefore been submitted that ` 
the interim order issued by this Court should not be vacated or modified. 


7. An affidavit-in-opposition on behalf of the respondent Nos. 3 
to 8 sworn by one, Sri Badal Krishna Chowdhury, Secretary of the West 
Bengal College Service Commission on 13th of August, 1982 was filed. It 
has been stated in paragraph 6 controverting the statements in paragraph 8 
of the writ application that preference for a particular post (Principal 
in the instant case) in a particular college (Bejoy Narayan Mahavidyalaya 
in the instant case) is totally uncalled for. The prerogative for selecting a 
suitable candidate for a particular post in a particular college is entrusted 
to the West Bengal College Service Commission, vide section 7(1)(i) of the 
West Bengal College Service Commission Act and not to any candidate 
for empanelment for any particular vacancy in a particular non-Govern- 
ment college including the Government-Sponsored-Colleges, according to 
his preference of area of service. It has been stated that when this fact was 
pointed out to the petitioner at the time of interview before the said 
Commission the petitioner revised his preference under his signature. A 
copy of the revised preference has been aunexed as Annexure ‘A’ to the 
affidavit-in-opposition. In paragraph 7 of the said affidavit it has been 
denied that the petitioner was placed at the top of the list as alleged or at 
all. It has been stated that the petitioner’s harping on his invalid 
preference which was subsequently revised by himself on 7.4. 1981, which 
alone was taken cognizance of by the said Commission, is pointless. It 
has been denied that the name of the petitioner will not be sent to any 
other college as he has been serving as Principal of the Banwarilal 
Bhalotia College, Asansol, as alleged or at all. It has been also stated 
that the said Commission took no such decision at any stage and has 
recommended a number of s:rving Pricipals including the petitioner for 
several colleges. It has been denied that the same is arbitrary or contrary 
to the terms of advertisement or in violation of the principles of natural 
justice as alleged or at all. It has also been denied that the said 
Commission is dzpriving the petitioner of the benefit of selection or of 
posting on grounds extraneous to the terms of the advertisement as 
alleged or at all. It has been stated that the petitioner has’ been duly 
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recommended on 5.12.1981 for a post of Principal in accordance with’ 
his revised preference dated 7:4.81 which is the only valid one ip that 
respect. In paragraph 8 of the said affidavit it has been denied that the 
Tespondent Nos. 3 to 8 are making arbitrary discrimination in the matter 
of selection and recommendation of the name of the petitioner although - 
the petitioner his been selected or placed at the top of the list as alleged 
oratall. It has béen stated that the said Commission does not recognise- 
“the claim of the petitioner for the post of Principal of the Bejoy Narayan 
Mahavidyalaya, Itachuna, for the reason stated hereinbefore and as such 
the question of superseding ofa non-existing claim does not arise. It 
‘has also been stated that no discrimination has been made as the 
petitioner did not come first in the selection list. It has also been denied 
that the appointment is being made arbitrarily or the said respondent 
Nos. 3 to 8 have been influenced by some extraneous considerations 
neither warranted by law nor relevant for the purpose as alleged or at 
all. I¢has been denied that there cannot be any reason or justification 
for not giving effect to the preference of the petitioner when according | 
to the selection made by the Commission itself the ‘petitioner was placed | 
at the top of the selection list or panel as alleged or at all. In paragraph 11 
of the said affidavit it has been stated that the petitioner goes on 
Tepeating his false claim of topping the list at museum. It has been 
‘stated that the West Bengal College Service Commission prepared a 
‘panel containing the names of those candidates who were found fit for 
recommendation for the posts of Principal in various Colleges on the 
basis of selection made by interviewing the applicants. It has been 
further statéd that the petitioner has been given a recommendation in due 
time in accordance with his revised preference as already stated herein- 
before. In paragraph 12 of the said affidavit it has been stated that 
the West Bengal College Service Commission acted properly in accordance 
with law by giving appointment to the respondent No. 10 to the said 
Bejoy Narayan Mahavidyalaya, Itachuna, Hooghly. The deponent has 
deniéd that the failure or refusal on the part of the said Commission 
‘to recommend his name for the said College is arbitrary or without any 
reason or justification or the same is violative of Articles 14 and 16 of 
the Constitution as alleged or at all. The statement made in 
paragraphs 6, 7, 8, 11 and 12 have been affirmed as true to the knowledge ` 
of the deponent, Badal Krishna Chowdhury, Secretary, West Bengal 
College Service Commission. It may be mentioned in this connection 
that this affidavit-in-opposition was filed after the application for variation 
of the interim order was heard and summarily rejected and the interim 
order was extended till the disposal of the Rule. 
8. An affidavit-in-reply sworn by the petitioner on 17th of August, 
1982, has been filed. It has been stated in paragraph 3(A) of the said . 
affidavit that the deponent, Sri Badal Krishna Chowdhury, is not a 
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“member of the West Bengal College Service Garan “and as such he 
had nothing and could not have anything to do with, regard to thé 

: selection of the petitioner and other candidates for the. different posts of 
Principals in different sponsored - colleges.. ‘The. said deponent: cannot ` 
‘therefore claim to be competent to affirm this affidavit nor can he- verify. - 
some of the statements made in the said affidavit as true to his knowledge 
as'he has purported to have done. _ In paragraph 6 of the said affidavit it 
has been: denied that the preference for a particular post’ (Principal in 
the instant case) ina particular college (Bejoy Narayan Mahavidyalaya, ` 


Itachuna in the instant case) ‘is totally - uncalled for. It has been also | i 


denied that’ the prerogative of selecting a suitable candidate fora 
- particular post in a particular College is entrusted with the West Bengal F 
College Service Commission, vide section 7(ii) of . the West Bengal 

College Service Commission Act and not to any candidate for empanel- : 
` ment as alleged or at all. It has been further stated that it is wholly - 
incorrect to state and suggest that Annexure ‘A’ to the said affidavit is a 
revised preference’ ‘submitted by him under his signature when ıt was. - 
pointed out to him that he. cannot claim to have any prerogative of 
selecting any particular College. On the contrary Annexure ‘A’ of the 
said affidavit was a form which was handed over to ‘each and every 
candidate and each such candidate was required to fill up the form at 
the time of interview before the said Commission. The'said form was 
submitted not by way of: revision of’ preference already. indicated in the ` 
application but merely by way of- compliance with a-formality: It has 
been stated that the petitioner had indicated his first preference for the 
‘District ot- Hooghly and as such the said Commission, was under an 
. obligation to give effect to the said preference if his merit position 
permitted the same. It has been further stated that the West Bengal 


College Service Commission has manifestly proceeded.upon irrelevant __ 


extraneous- -çonsiderations and- have arbitrarıly departed from the, very 
reasonable ‘procedure and the bona fide standard according to which they 
professed to act. It has also been stated that the Commission has not. 
-disclosed any reason or any justification for not. giving effect to his - 
„preference and for posting respondent No. 10 to the said College. It has 
been further indicated by him the area of service as the Bejoy Narayan 
Mahavidyalaya, Itachuna (hereinafter, referred to as the said College), © 
District of Họoghly or any other place nearer to his permanent residence 
in the said application before the West. Bengal College Service 
Commission as this preference was also asked for inthe advertisement 
inviting application inserted in the Statesman dated - -January 13, 1981 
by the West Bengal College Service Commission. It “has been stated 
that according to the available information, the petitioner was placed 
above the respondent No. 10, Dr. _Jayanta . Banerjee and possibly at the 
top of the panel prepared by the said College Service. Commission 


aac r ké 
+ 
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according to. merit. and. there baits a vacancy in the post of Principal of ' 


the said College Be has a Tight that his-name. should-be recommended by 


the said Commission for the post of Principal. It has been further stated . 


in paragraph 7 of-the said -affidavit-in-reply that as the petitioner was 


- serving as Principal of the Banwarilal Bhalotia College, Asansol, until . 


after the expiry of four months from the date of issue of the Rule the « 
name of the petitioner was not sent.to any other College. “It has been ' 


__ submitted that this 18 arbitrary and contrary to the terms of advertise- 


_ ment andin violation of the principles of -natural justice. It has been 


submitted that the said Commission is depriving the petitioner of the \ 


‘benefit of selection or of posting on ‘arbitrary grounds and on grounds 


. Which are extraneous to the terms of the advertisement. It has also been : 


stated that 4 months after the. issuance of the aforesaid Rule the name 
- of the'petitioner was recommended for the post of Principal in a College 


at Chittaranjan which is far away from Asansol and further away from : 


his residence and. which is a smaller college as the number of students , 


are much less and -as such “there was no scope’ of getting higher scale of 
pay by him. Ithas been further .stated that this college is not within | 


the Hooghly District the preference for which was given by him as supple- 


-mentary to the origiial “preference and this clearly shows the mala fide ` 
attitude of the said Commission of putting him into trouble. The ' 


petitioner. called upon the respondent Nos. 3 to 8 to produce the entire ' 


records. including the assessment: and evaluation sheet or sheets of all 
successful candidates and the list prepared by the said Commission before 
this Hon’ble Court at the time of hearing of the Rule. In paragraph 8 


of the said affidavit it has been stated that the respondent Nos. 3 to 8 ` 


are making - arbitrary’ discrimination in the matter of selection and. 
recommendation: of the name, of the petitioner although the petitioner 
has been selected and placed atthe top of the list. It has also been stated 
7 that the said Commission in their ‘affidavit: has “intentionally refrained 
from ‘stating what is thé.exact- position of himself, i.e., the petitioner, 
-and of the’ ‘respondent No. {0 in the panel prepared by them and they were 
also silent about the marks secured . by the petitioner and the respondent 


No. 10 in the individual assessment sheet and and also the area of | 
' preference given by the.respondent No. 10. It has been stated that the | 


said- Commission, being a Public Authority was under a duty to disclose 
the relevañt , facts to promote'the cause of justice but unfortunately the 
said Commission’ for dubious reasons ‘and to defeat the claim of the 
petitioner is not -placing the relevant facts before this Hon’ble Court. 
These are all the averments made i in the: affidavit-in- -reply, 


9 Mr. Saktiiath | Muktierjee, | _Tearned Advocate appearing on 
behalf of the petitioner, has urged in the first place. that the purported 


order a La man madé by the President of the Governing Body of , 
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the Bejoy Narayan Mahavidyalaya, Itachuna, Hooghly on 13th of August, 
1981 on the basis of the recommendations made by the West Bengal 
College Service Commission appointing the respondent No. 10, 
Dr. Jayanta Banerjee as Principal of the said College is wholly illegal, 
arbitrary and discriminatory being violative of the provisions of Articles 14 
‘and 16 of the Constitution of India inasmuch as the petitioner having 
occupied a much higher position than that of the respondent No. 10 in the 
merit-list prepared by the West Bengal College Service Commission after 
taking interviews of all the candidates including the petitioner and the 
respondent No. 10 is entitled to be recommended before any recommenda- 
tion is made by the said Commission for appointing respondent No. 10 
as the Principal in the said College. It has also been submitted in this 
connection that in the matter of public employment it is incumbent on | 
the West Bengal College Service Commission which a public body to act 

fairly and reasonably without being guided by any extraneous 
consideration. The College Service Commission is under an obligation 
to act in a manner which conforms to the principle of equal treatment 
in the matter of public employment sworn of capriciousness, whims and 
unreasonableness. It has been next contended by Mr. Mukherjee that 
the said College Service Commission is not vested with any prerogative 
to act according to its own whims, caprice and sweet will and pleasure 
divorced from reasons, fairness and equal treatment in the matter of 
public employment. It has been next contended by Mr. Mukherjee that 
in the advertisement published on 13th January, 1981 in the ‘Statesman’ 
it has been specifically provided in Item No. 11 of the said advertisemént, , 
‘preference of area of service’. The petitioner in his application before 
the said College Service Commission specifically mentioned his preference 
for his area of service as B. N. Mahavidyalaya, Itachune, Hooghly or any 
other college nearer to his permanent residence. At the time of interview 
the petitioner was supplied with a form to mention his preference in 
in respect of place of posting. Similar forms were also supplied to all 
other candidates who appeared for the interview before the said College 
Service Commission. In the said form the petitioner’ gave his first 
preference for posting in Hooghly and second preference for posting in 
Burdwan and third preference in Calcutta.. This will be evident from the 
Annexure ‘A’ to the -affidavit-in-opposition sworn on 13th August, 1982 
by Sri Badal Krishna Choudhury, Secretary, West Bengal College Service 
Commission. It has been urged by Mr. Mukherjee that it has been 
wrongly stated in the paragraph 7 of the said affidavit-in-opposition 
thatthe petitioner had been duly recommended on 5.12.81 for the post 
of Principal according to his revised preference dated 7.4.1981 which is 
the only valid one in that respect. It has been submitted that this 
averment in the said affidavit-in-opposition which has been affirmed as 
true to the knowledge of the deponent is wholly misleading and incorrect 
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inasmuch as the petitioner has exercised his preference for being posted as 
the Principal of the Bejoy Narayan Mahavidyalaya or to any other college 
nearer to his permanent residence in the District of Hooghly. The recom- 
mendation that was purported to be made in favour of the petitioner by 
the said College Service Commission for being appointed as Principal to a 
college at Chittaranjan is not in accordance with the preference given by 
him but contrary to the area of service mentioned in his application before 
the College Service Commission as well as the preference given by him on 
7.4.81. The-petitioner being placed much above the respondent No. 10 
in the merit-list prepared by the West Bengal College: Service Commission 
it is incumbent on the Commission to recommend the name of the 
petitioner first for appointment as Principal to B. N. Mahavidyalaya, 
Itachuna, Hooghly in accordance with the preference given by him and 
his name should have been recommended prior to the recommendation 
of the name of the respondent No. 10 whose position is much below that 
of the petitioner in the merit-list. Mr. Mukherjee has submitted that the 
name of the respondent No. 10 was recommended some time in July, 1981 
whereas the petitioner’s name was recommended on Sth December, 1981, 
` ie., about 4 months after the issuance of the instant Rule on 13th of 
August, 1981. It has therefore been submitted that the impugned order 
of appointment of respondent No. 10 as the Principal of B. N: 
Mahavidyalaya. Itachuna, Hcoghly as well as the recommendation of 
his name to the said College for such appointment by the West Bengal 
College Service Commission are illegal and bad being violative of the 
Articles 14 and 16 of the Constitution of India. As such, it has been 
submitted that the aforesaid orders are liable to be quashed and set aside 
and in the facts and circumstances of the case it is fit and proper that a 
Writ of Mandamus should be issued commanding the respondents to 
appoint-the petitioner as the Principal of B. N. Mahavidyalaya, Itachuna, 
Hooghly. It has also been submitted by Mr. Mukherjee that the said 
College Service Commission has acted mala fide and in arbitrary exercise 
of its discretion in recommending the name of respondent No. 10 to the 
B. N. Mchavidyalaya for appointment as Principal in utter disregard of 
the claim of the petitioner who occupied a much higher place than that - 
of the respondent No. 10 in order of merit in the panel prepared by the 
West Bengal College Service Commission and also because of the fact 
that the petitioner mentioned his area of service as B. N. Mahavidyalaya 
or any other place nearer to his residence in the District of Hooghly where 
as the respondent No. 10 did not mention either this college or any other 
college in the District of Hooghly as his first preference of posting. 
Some decisions have been cited at the Bar in this connection. 
10. Mr. A. P. Chatterjee, learned Advocate appearing on behalf 
of the respondent Nos. 3 to 8, that is, the members of the West Bengal 
College Service Commission and Secretary of the said Commission, has 
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submitted that no regal Tight is attached to the preference . mentioned- nor 
doés it cast any obligation on the West Bengal College Service Commission 


‘to recommend a candidate who has been. selected for being- -appointed as- 
Principal-to the area of his own choice mentioned ‘by him.-, 1t has also < ` 


been submitted“ in this connection that there no Tight accrues in favour 


“of the petitioner simpiy because of mentioning the area of choice of service. 5 


-in-the advertisement inviting applications for selection and empanelment 


for- being ” appointed for the postof Principals in “non-Goveriiment Colleges “ 

including. Government-Sponsored-Colleges which can be claimed ~ öy- any. | 
.. Selected candidate for being-appointêd i in the area of his-choicé: or- in -the- -. ~ 
; y college mentioned- by him as his- first preference. It'- has been next _ -. 
` contended by Mr. Mukherjee ` ‘that it is the absolute discretion- ‘of ‘the ~. 


| 
. College ` Service: Commission and also it- is the prerogative - of . the 


Commission to recommend: the name of the selected candidate to any | 
college or any Place in accordance with the aréa of preference exercised 


by-him. It'has also been submitted that it is an abuse of- the process of i 


~ Court to move ‘the’ instant | writ application: inasmuch as neither any. an 
- Statutory right nor any constitutional right Of “the. petitioner has been 


a infringed by the- impugned order of appointment madeé- in favour- of the E 


respondent No. 10 and more so because-the. _ Petitioner’s: “name has been - 
` récommended for Appointment as Principal of a “College in : ‘Chittaranjan l 
on 5th-of December, 1981. There is no illegality nor any arbitrariness, 


capriciousness;- -unreasonableness or- inequality in~ the- -matter ofi.. 


recommending- the name of thë petitioner for being appointed as Principal’ 
-in the college at Chittaranjan which is also one of his area -of preference. 


“It “has been further submitted | by Mr. Chatterjee” that’ _it- has been 
incorrectly stated by the petitioner that. his name „tops ‘the list’ of- - 
successful candidates ‘in-the pane] prepared by the. West ` ‘Bengal. College.. -” 


Service Commission in order of merit. Mr. ‘Chatterjee further submitted | 


‘that on a scrutiny- of the panel it-would appear that -the petitioner 8 name - : 
was in the 4th’ position in the panel and as-such- thé” argument that the... ` 


petitioner’s claim to be appointed in the said B. N... Mahavidyalaya on. 
the basis of-his choice cannot be-sustained. It has béen also submitted 
< fhat the West Bengal College Service Commission was not guidéd by“ auy 
` extraneous consideration in “recommending the name-of ‘the ` respon-~ 
_dent No. 10 before recommending the name of the petitioner for _ 

appointment.as Principal - in the B. N. Mahavidyalaya ` and the decision : 

-ited by. Mr, PIKES on this score can have no application: a RE 
. i. Mr. “Somnath. Chitterjes, . ieinied. Advocate “appearing on A 
“behalf of the respondent No. 10 first'of.al] has submitted -that. there had 

beeri no-demand for justice andas such the application for a Writ ‘of - 
Mandamus ‘is’ not maintainable. It- has also been submitted: by . 
Mr.. a that Ba petitioner did not occupy, the first ens in . 


$ 
+ 
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order òf merit in | the panel prepared by the said Callegé Service Com: 
mission-and as such-the-statement in paragraph 9 of the writ petition that 
according. to the available. information that the petitioner was at the top 
-of the list as a false statement and the samé amounts to suppresssion of 
material facts. On this ground the istant rule was obtained by deceiving 
the Court. This disentitles the petitioner to get any relief in the 
instant writ application. ‘The decision of (1) Rex v. Kensigton Income 
Tax Commissioner,- in (1917) 1 KB 486 - has. been cited. It has been 
next submitted that the aforesaid statement has been affirmed as true 
to his ~ knowledge “but nothing - has. -been -stated wherefrom the 
knowledge has been deprived. This’ “statement, therefore, is a mere 
hearsay statément and no legal right flows from such hearsay ‘statement 
and as such for the violation of such alleged right the instant writ 
application i is not ‘maintainable and it is liable to be quashed and set 
aes i 
“It is se ‘evant to state before Seca to consider the merits 
Pe various contentions raised.on behalf of the parties that some of 
these contentions were heard at Jength at the time of hearing of the 
application for. vacating the interim order passed by-this Court on 
llth August, 1981 and an order. was made by this Court on 29th July, 
1982. It has been urged by Mr. Somnath Chatterjee, learned Advocate; 
that the writ application is not maintainable as there was no demand of 
justice made ‘by. the petitioner before-moving this Court. This contention 
was raised also at the time of hearing of the, application for vacating the 
interim order arid this-Court held that in -the facts and circumstances of 
the case it could not be he'd that the petitioner had not made any demand 
of justice and for this technical plea the petitionér’s writ application: or 
the prayer’ for the interim order could not be rejected in limine even 
though there is merit in the writ application. It has been held: “In my 
opinion, all these facts taken together clearly amount ‘to demand of 
justice, and fo reply being given. the natural conclusion is that justice has 
been denied. Therefore, I am of opinion that the prerequisites to 
demand of justice has been in substance duly complied with.” It may bè 
“pertinent. to ‘refer i in this conection that the petitioner on coming to know 
that thé rame of the respondent, No. 10 has been recommended as the 
Principal of B. N. Mahayidyalaya for appointment as Principal of that 
college in preference- to the claim of the-petitioner though he occupied a 
position much above that of the respondent No. 10 in order of merit 10 
the panel prepared by the West Bengal College Service Commission, 
_ wrote a letter to the Hon’ble Chief Minister-and Secretary, Department of 
Education, requesting to exercise their good offices so that justice may not— 
be dented to him and his: name may duly be recommended for appoint- 
ment as the Principal of the Bejoy Narayan Mahavidyalaya, Itachuna, 
according to his preference for the same. A copy of this application was 
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annexed as Annexure ‘C’ to the writ application. No reply was given to 
the same and as such, justice has been denied to the petitioner. It has 
also been submitted by Mr. Saktinath Mukherjee that the respon- 
dent No. 10 who is a private respondent is not competent to raise this 
objection as the respondent Nos. 3 to 8, that is, Government respondents 
are not agitating this question. It has also been submitted by 
Mr. Mukherjee that even if it is assumed for the argument’s sake that 
there has not been a proper demand and denial of justice the petitioner 
apart from praying fora Writ in the nature of Mandamus has also prayed 
for a Writ in the ‘nature of Certiorari which does not require as 
‘prerequisite’ to make a demand of justice. Therefore, this writ application 
is maintainable in this jurisdiction even if the extreme view was taken 
that there was no demand of justice made by the petitioner. This Court 
by issuance of a Writ of Certiorari has got ample jurisdiction not only to 
quash and set aside the impugned orders complained of but also it can 
give appropriate orders or directions to the respondents for appointing 
the petitioner as the Principal of this college inasmuch as nothing remains 
to be done or considered by the West Bengal College Service Commission 
after the panel has been prepared from the selected candidates by the 
Commission. This submission advanced on behalf of the petitioner, in 
my opinion, is also of great substance and Iam also constrained to hold 
that this writ application is maintainable for issuance of the Writ in the 
nature of Certiorari and other appropriate writ or direction even if it is 
found that no demand of justice has been made by the petitioner. But 
as I have stated earlier that while deciding the application for variation 
of the interim order I have already held that there has been a demand of 
justice and no reply being given to the letter, Annexure ‘C’ sent by the 
petitioner to the Secretary, Education Department, the natural conclusion 
is that justice has been denied. The other preliminary objection that was 
raised by Mr. Somnath Chatterjeé; learned Advocate appearing on behalf 
of the respondent No. 10 is that there has beena suppression of material 
facé which tantamounts to deception of the Court in the matter of 
obtaining a rule and interim order. It has been submitted by Mr. Chatterjee 
that this alone will disentitle the petitioner to get any reliefand this writ 
application is liable to be rejected on this ground. Suppression, according 
to Oxford English Dictionary, IHustrated, 3rd Edn., Vol. II, means :— 


- “The action of putting down, as by power or authority. (b) 
Withholding or withdrawal from publication; prevention or prohibi- 
tion of the circulation of a book or writing.” 


(1) Suppress: ‘To ‘suppress’ anything is to put a stop to it 
when actually existing, and does not extend to preventing it by 
suppressing what may lead to it.” 
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(2) Fraud: “Fraud or suppression or CONCEALMENT” of 

a MATERIAL FACT on which to revoke an order of release under 

Bankruptcy Act, 1882 (46 & 47 Vict. c. 52), section 82(3) (see now 

Bankruptcy Act, 1914 (4 & 5 Geo. 5 c. 59), section 93(3), must be such 

- Suppression or concealment as has in it some element of fraud (per 
Wright, J. Re: Harr’s, case (1899)2 Q. B. 97).” 

13. In order to consider this submission it is necessary to consider 
the relevant averments made in paragraph 9 of the writ application which 
is as follows : “After the said interview your petitioner came to learn 
that the panel of selected candidates for appointment as Principals in 
different non-Government colleges has already been prepared and 
according to available information he was placed at the top of the list. 
In paragraph 2 of the affidavit this statement has been sworn as true 
to the knowledge of the deponent, that is, the petitioner himself. This 
averment plainly and simply means that the petitioner has came to know 
from available information that he has been placed at the top of the 
list of selected candidates in order of merit. The question is whether 
the words, “according to available information” which have been affirmed 
as true to his knowledge can be stated to be a suppression of material 
facts and intentional deception exercised in order to persuade the Court 
to grant relief by way of obtaining a rule and an interim order from this 
Court on this application. A statement in order to be a suppression of 
material facts must have the following requisites: (i) the petitioner who 
makes the statement is fully award that the statement is false and he does 
not believe that the statement is true or correct; (ii) a statement must 
relate to a material fact, and (iii) the petitioner has made the statement 
with full knowledge that it is false in order to deceive the Court. In the 
present case the petitioner who appeared at the interview for being 
empanelled for appointment to the post of Principal is non-Government 
including Gevernment- -Sponsored-Colleges has. been undoubtedly selected. 
The selection list was not published and as such it is not possible for the 
petitioner to know with certainty what is his exact position in the panel 
prepared by the West Bengal College Service Commission., In these 
circumstances the statement that has been made by the petitioner stated 
hereinbefore in my opinion is a very well-guarded statement and under 
any circumstance ıt may not be termed as a false statement intentionally 
made to practice deception on the Court and to mislead the Court with the 
sole object of having relief on the basis of such deceptive statement from 
this Court. Moreover, it appears that the College Service Commission 
for whom Mr. Chatterjee, learned Standing Counsel, appears though filed 
an. affidavit-in-opposition merely stating in paragraph 7 of the said 
affidavit is that the deponent, Badal Krishna Choudhury, Secretary, West 
Bengal Service Commission, on behalf of the respondent Nos. 3 to 8 that 
the petitioner was placed at the top of the list as alleged or at all. 


na 
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This statement has been affirmed as true to his knowledge. It has not 
been disclosed in the said affidavit-in-opposition’ what positions were 
exactly occupied by the petitioner and the respondent No. 10 respectively 
in the panel prepared by the respondent Nos. 3 to 7. It is ‘also to be noted 
in ‘this connection that the West Bengal College Service Commission for 
which Mr. Chatterjee, learned Standing Counsel, appears, has not also 
specifically stated in what positions actually the names of the petitioner 
as well as the respondent No. 10 do appear in the panel. At one time 
Mr. Chatterjee said that the petitioner’s position is No. 2 and subse- 
quently it was stated that his position is No. 4. There is no dispute, 
however, that the petitioner occupied a position higher than the position 
of the respondent No. 10 in order of merit. In these circumstances 
and also in the absence of any pleading that the petitioner knew fully 
well his position in the panel prepared by the West Bengal College 
Service Commission it is wholly inappropriate to term the aforesaid 
statement made in paragraph 9 of the said petition as a misrepresentation 
of facts and a material suppression of relevant facts with the sole 
purpose of deceiving the Court. In my opinion, for the reasons stated 
hereinbefore, I am not inclined to hold that the statements as made in 
paragraph 9 of the petition amount to material suppression of facts and 
the'same also amount to deception practised on the Court to obtain a 
rule and an interim order. The aforesaid decision in (1917) 1 K. B. 485 
at pages 495-96 where it has been observed as follows :— 


“Where anex parte application has been made to this Court 
for arule Nisi or other procees, if the Court comes to the conclusion 
that the affidavit in support of the application was not candid and did 
not fairly state the facts, but stated them in such a way as to 
mislead the Court as to the'true facts, the Court ought, for its own 
protection and to prevent an abuse of its process, to refuse to proceed 
any further with the examination of the merits. This is a power inherent 
in the Court but one which should only be used in cases which bring 
conviction to the mind of the Court that it has been deceived. Before 
coming to this conclusion, a careful examination will be made of the 
facts as they are and they have been stated in the Court when it 
reads the affidavit and knows the true facts. But, if the result of this 
examination and hearing is to leave no doubt that the Court has 
been deceived, then it will no doubt that the Court has been deceived, 
then it will refuse to hear anything further from the applicant ina 
proceeding which has only been set in motion by means of a 
misleading affidavit.” ` A 

The above decision was considered by Bhagwati, J. in (2) Manibhai 
Hathibhai Patel v. C. W. E. Arbuthnot, AIR 1947 Bombay 413 where it 
has been observed :— 
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“Ioan application for the issue of a Writ of Certiorari or Prohibi-* ` 
tion which are high prerogative writs, it is incumbent on the. petitioners 
to state all material facts, and if the petitioners are guilty of 
suppression or non-statement of material facts, the petition cannot be 
maintained. Where, however, the suppression or the non-statement 
or material facts in the petition was due to no intention on the part 
of ‘the petitioners to mislead or deceive the Court, but it was a 
result of inadvertance or want of appreciation of the true legal position 
on the part of their legal advisors, the Court would not be inclined 
to inflict on the petitioners the direct consequences which are laid 
down in the judgment of the Appeal Court in (1917) 1 K. B. 486, but 
would allow the petition to be amended.” 


14. The facts of these cases do not apply to the facts of the present 
case.’ This contention, therefore, is, in my opinion, devoid of any 
merit whatsoever and so the same is overruled. 


15. The most vital question on which the decision of this case 
hinges upon is whether the respondent Nos. 3 to 7, that is, the members 
of the West Bengal College Service Commission, have acted arbitrarily, 
unreasonably and capriciously and on extraneous considerations in 
recommending. the name of the respondent No. 10, Dr. Jayanta Banerjee 
in preference to that of the’ petitioner to the B. N. Mahavidyalaya for 
being appointed as Principal of the said College. The West Bengal College 
Service Commission prior to the selection of the candidiates for prepara- 
tion of panel for recommending their names for appointment as Principals 
in non-Government including Government Sponsored Colleges have 
published in the Statesman at its issue dated January 13, 1981 an 
advertisement, being No. I. C. A. 133 (7/81), inviting applications from 
candidates for selection of Principals for vacancies in non-Government 
including Government Sponsored Colleges. In the said advertisement 
it has been specifically mentioned in column No. 11 as follows: 
‘“preference of area of service”. The petitioner submitted an application 
mentioning tberein his preference for his area of service to Bejoy Narayan 
Mahavidyalaya, Itachuna, Hooghly or in any other place nearer to his 
permanent residence. The petitioner was called-for interview on 7th 
April, 1981.and at the time of interview he was asked by supplying a form 
by the West Bengal College Service Commission to indicate his choice of 
` posting by putting tick marks against one or'more districts of his choice. 
The petitioner by putting the tick marks indicated his first preference of 
choice as regards posting in the district of Hooghly, second preference 
in the-district of Burdwan and third preference in Calcutta. This will 
be evident from Annexure ‘A’ to the affidavit-in-opposition swarn by 
Sri Badal Krishna Choudhury, Secretary, West Bengal College Service 
Commission, the respondent No. 8, on 13 August, 1982. It has been 
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stated in the writ application that the petitioner came to know from Í 
available information that he was placed at the top of the list but unfor- 
tunately he was not being appointed to the post of Principal in the 
B. N. Mahavidyalaya, Itachuna, Hooghly in accordance with his choice of 
posting whereas as the persons placed below him were given appointment 
in different colleges. It has also been further stated that the repondent 
Nos. 3 to 7 have taken steps to recommend the name of the respondent 
No. 10 for the post of Principal of the B. N. Mahavidyalaya in suppression 
of the claim of the petitioner. It has been alleged that the respondent 
Nos. 3 to 7 are thus making arbitrary discrimination in the matter of 
selection and recommendation of the name of the petitioner while the 
petitioner has been placed at the top of the list. It has been further 
alleged that the said appointment of the respondent No. 10 is being 
made arbitrarily by the West Bengal College Service Commission being 
influenced by some extraneous considerations neither warranted by law 
nor relevant for the purpose. It has been further submitted that there is 
no plausible reason or justification for not giving effect to the preference 
of the petitioner then according to selection made by the said Commission, 
the petitioner was placed at the top of the selection list or panel. It 
has also been submitted that the purported recommendation of the name 
of the respondent No. 10 for being appointed as Principal of the Bejoy 
Narayan Mahavidyalaya and also the letter of appointment issued by 
the respondent No. 9, Ashokendu Roy, President, Governing Body, 
Bejoy Narayan Mahavidyalaya, Itachuna, Hooghly is wholly illegal, 
arbitrary and in violation of the principle of equality in the matter of 
public employment as provided in the Articles 14 and 16 of the Cons- 
titution of India. It has also been submitted in this connection that 
the respondent Nos. 3 to 7 constituting the West Bengal College Service 
Commission while dealing with the appointment of public in the 
matter of giving jobs cannot act arbitrarily and whimsically and/or 
capriciously. Every activity of such authority being a wing of the Govern- 
ment has a public element in it and it must therefore be performed with 
reason and guided by public interest. It has been therefore submitted 
that the impugned orders of the West Bengal College Service Commission 
recommending the name of the respoodent No. 10 and also the order 
of appointment made by the respondent No. 9 in accordance with the 
recommendation of the West Bengal College Service Commission are 
wholly illegal, arbitrary and capricious and violative of the Articles 14 
and 16 of the Constitution of India and as such they are liable to be 
quashed and set aside. It will not be out of place to mention in this 
connection that this question was agitated before this Court while the 
application for vacating the interim order is being considered by this 
Court. Ithas been held by this Court that it is arbitrary that a person 
who has been selected in order of merit at the top of the list of the 
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selected candidates will be denied consideration of his case for appoint- 
ment as Principal and others below him will be given preference. It 
was also observed as follows :—- 
“If this is not arbitrariness, if this is a sample of equality, 
fail to understand what is discrimination, what is inequality. 
Article 14 of the Constitution and also Article 16 of the Consti- 
tution of India which are embodied in Part III of the Constitution 
the fundamental rights of the citizens that there must be 
equality and fair treatment in the matter of employment in 
Government Offices, it has been observed by the Supreme Court that 
arbitrariness and/or unreasonableness is the other name of inequality 
which is contrary to the spirit embodied in Articles 14 and 16 of the 
Constitution. Therefore, I am not inclined to accept the argument that 
because the petitioner’s name stood in order of merit in the first posi- 
tion his name should be passed over, should be overlooked and other 
candidates will be recommended for appointment by the said College 
Service Commission. The College Service Commission is a statutory 
body. It has been formed, I think, with the purpose of fair and proper 
and not for arbitrary selection of candidates for being appointed as 
Principals, and that is the spirit and sole object which played in the 
mind of the Legislature while enacting the West Bengal College Service 
Commission Act, 1978. Therefore, the refusal to consider the claim of 
the petitioner for appointment is undoubtedly an act of arbitrariness, 
an act not justified by reason nor justified by the principle of equal 
treatment in the matter of public employment. Statutory body has 
been given powers to select candidates, but the power is to be exercised 
in a manner which is justifiable, which is reasonable which is not 
tained with unfairness, unréasonableness or arbitrariness”. 

16. Of course, this finding was arrived at because the averments 
made in the writ application was not controverted by any rejoinder made 
on behalf of the respondent Nos. 3 to 7, that is, the members of the West 
Bengal College Service Commission. Afterwards, an affidavit-in- 
opposition has been filed on the 13th of August, 1982 sworn by 
Sri Badal Krishna Choudhury, Secretary of the West Bengal College 
Service Commission and pursuant to the order made by this Court on 
2nd September, 1982, the Xerox copy of the evaluation sheets as well as 
the Xerox copy of the panel prepared by the West Benga! College 
Service Commission and also the requisite slips submitted by the 
Chittaranjan College and B. N. Mahavidyalaya have been filed with an 
affidavit sworn by the respondent No. 8 on 7th September, 1982. In 
paragraph 7 of the said affidavit-in-opposition the averments made in 
paragraph 8 of the writ application to the effect that the statement that 
according to available information the petitioner was placed at the top of 
the list was merely denied. But it has not been stated specifically what is 
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the position of the petitioner in the panel in order of merit. The panel 
that has been prepared and signed by the members of the Commission on 
17th June, 1981 merely shows the name of the selected candidates but 
unfortunately the names of the selected candidates were not serially 
arranged in order of merit. Mr. Chatterjee, learned Senior Standing 
Counsel at first stated that the petitioner’s position in order of merit in 
the selection list is No. 2. But subsequently submitted on being instructed 
. by his clients that his position is No. 4 I cannot but comment on the 
preparation of the panel after the interview was taken of all the candidates 
that the panel should have been prepared in order of merit in order to 
enable this Court to know clearly what were the positions occupied by 
the petitioner and respondent No. 10, Dr. Jayanta Banerjee respectively in 
order of merit in the said panel. However, there is no dispute, on the 
-~ other hand it is admitted that the petitioner’s position in the panel is 
much above the position of the respondent No. 10 in order of merit. It 
also appears that the petitioner gave his first preference of posting in the 
B. N. Mahavidyalaya, Itachuna, Hooghly or in any other place nearer to 
his residence whereas the respondent No. 10 gave his first preference for 
posting, not in Hooghly but in Calcutta. It also appears from the 
evaluation sheets prepared by the West Bengal College Service Commis- 
sion on 7th April, 1981 that the petitioner was given more marks both by 
the said College Service Commission as well as by the expert of Burdwan 
University than what were awarded to respondent No. 10, Dr. Jayanta 
Banerjee by them. Therefore. admittedly on the basis of the evaluation 
sheets of the panel that has been prepared by the West Bengal College 
Service Commission and filed before this Court as Annexure ‘A’ to the 
affidavit sworn by the respondent No. 8 on behalf of the respondent 
Nos. 3 to 8 that the petitioner occupied a much higher position in order 
of merit than that of the respondent No. 10. As such it is fit 
and proper that the principles of reasonableness, fairness and as well 
as equality of treatment in the matter of public employment as 
enshrined in Articles 14 and 16 of,the Constitution of India demand 
that before recommending the name of the respondent No. 10 to the 
B. N. Mahavidyalaya for being appointed as Principal of that college the 
petitioner’s name should have been recommended for appointment in 
that college in view of consideration of his merit position and also in 
consideration of His choice of posting as specially mentioned in confor- 
mity with the requirement embodied Item No.11 of the said advertisement 
inviting applications for appearing as candidate for posts of Principals 
before the College Service Commission as well as indicating his first 
preference for appointment in any college in Hooghly District at the time 
of interview in the prescribed form supplied by the said College Service 
Commission. It has been stated in paragraph 6 of the affidavit-in- 
_ opposition sworn by the respondent No. 8; Badal Krishna Choudhury on 
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behalf- of the respondent Nos. 3 td 8.that the preference for a 
: particular post (Principal in the instant case) in a particular college 
({Bejoy Narayan Mahavidyalaya, Itachuna ‘in the instant case) is 
‘totally uncalled for as the prerogative of selecting a suitable candidate 
for a particular post in a particular college is entrusted to the West Bengal. 
College Service Commission vide, séction 7(1)(i) of the West Bengal College- 
Service Commission Act,- 1978 and not to any candidate for empanel 
ment for many vacancies in different non-Government Colleges, including 
_ Government-Sponsored-Colleges. It has been urged by Mr. Chatterjee, 
learned senior Standing Counsel, that simply because the column in 
the advertisement prescribing for preference for area of service it does 
not mean that the College Service Commission is bound to recommend 
the name of a selected candidate for appointment as Principal according 
to his preference of area of service and no right can be claimed on its 
basis.. It has been urged further that there is no obligation on the College 
Service Commission to recommend the name of a: particular selected 
candidate to a college in respect to which he has given his preference for 
posting. It is the absolute discretion of the Commission to recommend 
the name of a selected candidate -to a college for appointment as the said 
Commission thinks best. This point was also agitated on behalf of ‘the 
respondent Nos. 3 to 8 at the time of hearing of the application for 
vacating the interim order and this Court observed as follows :— 


“The petitioner who is also working as Principal of the Asansol 
College has given his option and according to the terms of the 
advertisement,: I am constrained to hold, the authorities cannot 
‘according to their sweet will and pleasure do away with this require- 

` -ment which they had laid down in thea dvertisement aforesaid. Many 
a decisions have been cited at the Bar by Mr. Mukherjee, but 
‘Mr. Chatterjee an eminent Counsel, has stated that those principles 
are well-known. I will simply repeat this that an Administrative 
Authority or a Public Authority is bound to comply with the standard 
which it has laid down while inviting applications for employment to 
the public place. I cannot but quote a very lucid and terse observation 
` made by Mr. Justice Bhagwati in the case of Ramana Dayaram Shetty 

v. The International Airport Atithority, AIR 1979 SC 1628 at page 1645, 

l ` paragraph 10. Itisin the following terms :— 


“Jt isa well-settled rule of administrative | aw that an executive 
authority must be rigorously held to the standards by which it 
„professes its actions to be judged and it must scrupuleusly observe 

` those standards on pain of invalidation of an act in violation of them.” 
_This observation has been made by the learned Judge, relying on an 
observation of Mr. Justice Frankfurter in (3) Vitarelli v. Seaton, (1959) 359 
U. S. 535 which is as follows :— 
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“An executive agency must be rigorously held to the standards 
by which it professes its action to be judged......... Accordingly, if 
dismissal from employment 1s based on a defined procedure even 
though generous beyond the requirements that ‘bind such agency, that 
procedure must be scrupulously observed.......... This judicially 
evolved rule of administrative law is now firmly established and, if I 
may add rightly so. He that takes the procedural sword shall perish 
with the sword.” 

17. Undoubtedly as I have stated hereinbefore that the West Bengal 
College Service Commission in their advertisement stated hereinbefore 
inviting applications from candidates for the selection for empanelment 
for appointment of Principals of non-Government Colleges including 
Government-Sponsored-Colleges it has been specifically mentioned in 
Item No. l1 that area of choice of service 1s to be stated. Moreover, at 
the time of taking interview the petitioner and other candidates including 
the respondent No. 10 were supplied forms for indicating their order of 
preference of posting by placing tick marks therein. The petitioner, 
though he is working as Principal of the Banwarilal Bhalotia College, 
Asansol, yet he is on the look out for a chance by joining as Principal in 
any college nearer to his residence and as soon as the advertisement was 
published he applied giving his preference for his area of service in 
B. N. Mahavidyalaya, Itachuna, Hooghly cr in any college nearer to his 
residence. This option was taken from the candidates not for nothing 
but in order to enable the College Service Commission to recommend the 
names of the selected candidates for bemg appointed as Principals. 
suitably in their respective places of choice according to their order of 
preference. I am unable to accept the argument of Mr. Chatterjee, 
learned Standing Council appearing on behalf of the respondent Nos. 3 
to 8 that the aforesaid requirement regarding the choice of the place of 
posting is of no legal effect and the same does not cast any obligation 
on the College Service Commission to consider the same and to 
recommend the name of a selected candidate according to his choice of 
place of posting. Iam also unable to accept the statement as made in 
the affidavit-m-opposition that it ıs the prerogatuve of the Selection 
Committee for selecting a suitable candidate im a particular post in a 
particular college and as urged by Mr. Chatterjee 1 am sorry to point out 
that our Constitution does not provide for any such special prerogative 
for the executive or for any Public Authority to exercise its discretion at 
its own sweet will and pleasure being not guided by reason or by equal 
opportunity in the matter of public employment as embodied in the 
Articles 14 and 16 of the Constitution. Section 7, sub-section (1), 
provisos (i) and (ii) of the West Bengal College Service Commission 
Act, [978 (West Bengal Act LXIL-of 1978) which deals with the functions 
of the Commission, does not provide for such arbitrary and prerogative 
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power of the Commission in the matter of selection of candidates and in 
the matter of recommending their names to different colleges for being 
appointed as Principals. This argument of Mr. Chatterjee is wholly 
devoid of merit and cannot be accepted and on the contrary it has been 
repeatedly observed by the Supreme Court that the public authority while 
giving larges or in providing public employment has to act reasonably, 
fairly and not capriciously or arbitrarily and for extraneous considerations. 
It has been observed by Bhagwati, J. in (4) E. P. Royappa v. State of 
Tamil Nadu & Anr., AIR 1974 SC 555 at page 583. “Article 16 embodies 
the fundamental guarantee that there shall be equality of opportunity for 
all citizens in matters relating to employment or appointment to any 
office under the State. Though enacted as a distinct and independent 
Tundamental right because of its great importance as a principle 
ensuring equality of opportunity in public employment which is so 
vital to the building up of the new classless egalitarian society 
envisaged .in the Constitution, Article 16 is only an instance of the 
application of the concept of equality enshrined in Article 14, In 
other words, Article 14 is the genus while Article 16 is a species. 
Article 16 gives effect to the doctrine of equality in all matters 
relating to public employment. The basic principle which, therefore, 
informs ‘both Articles 14 and 16 is equality and inhibition against 
discrimjnation...From a positivistic point of view, equality is antithetic 
to arbitrariness. In fact equality and arbitrariness are sworn enemies ; 
one belongs to the rule of law in a republic while the other, to the whim 
and caprice of an absolute monarch. Where an act is arbitrary, it is 
implicit in it that it is unequal both according to political logic and 
constitutional law and is therefore violative of Article 14, and if it 
affects ány matter relating to public employment, it is also violative of 
Article 16. Articles 14 and 16 strike at arbitrariness in State action and 
ensure fairness and equality of treatment. They require that State 
action must be based on valid relevant principles applicable alike to 
all similarly situate and it must not be guided by any extraneous or 
irrelevant considerations because that would be denial of equality. 
This view has been reiterated in another decision of (5) Ramana Dayaram 
Shetty v. The International Airport Authority of India & Ors ; reported in 
AIR 1979 SC 1628 at page 1642 paragraph 21 where ıt has been observed : 
“It requires that State action must not be arbitrary but must be based on 
some rational and relevant principle which is non-discrimioatory ; it must 
not be guided by any extraneous or irrelevant consideration, because 
that would be denial of equality. The principle of reasonablénss and 
rationality which is legally as well as philosophically as essential element 
of equality or non-arbitrariness is protected by Article 14 and it must 
characterise every State action whether it be under authority of law or 
in exercise of executive power without making of law. Fhe State cannot, 
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therefore act arbitrarily in entering into relationship, contractual or 
otherwise, with a third party, ‘but its action must conform to, some 
standard or norm which is rational and non-discriminatory...... It ‘must, 
therefore, ‘follow as'a necessary corollary from the principle of equality: 
enshrined in Article 14 that though the State is entitled to refuse to enter 
into relationship with ‘any one, yet if it does so, it cannot arbitrarily: 
choose any person it likes for entering into such relationship and 
discriminate’ between persons similarly circumstanced, but it must act in 
conformity * with some standard ‘or principle which meets the test of 
reasonableness and non-disctimination and any departure from such 
standard or principle’ would be invalid unless it can be supported 
or justified on some-rational and non-discriminatory ground.” In the case 
of (6) State of West Bengal v. Tapan Kumar Sen, 86 CWN 121 it has been’ 
observed ‘that alfhough the State Government has the absolute right in the 
matter of appointment of Munsifs, it cannot act arbitrarily or capriciously 
without reasonable ground. Article 234 can not confer a right on the’ 
State Government to proceed ina manner violative of Articles 14 and 
| 1611) of the Constitution. 


18. In the instant case, undoubtedly, as I have stated hereinbefore 
in order of merit the petitioner occupied a much higher position than that 
of the respondent No. 10 and as such he is entitled to be considered 
and to be recommended by the West Bengal College Service Commission 
for appointment as. Principal before any recommendation is made in 
favour of respondent No. 10 for appointment of Principal to the B.N. 
Mahavidyalaya, Itachuna. It has been clearly stated in paragraph 7 of. 
the affidavit-in-opposition sworn by the respondent No. 8, Secretary, 
West Bengal College Service Commission on 13th August, 1982 that the 
name of the petitioner was recommended in accordance with the revised 
preference on 5th December, 1981 fur the post of Principal in 
Deshbandhu Mahavidyalaya, Chittaranjan, Burdwan whereas the name of 
the respondent No. 10 was recommended for the post of Principal of 
B. N. Mahavidyalaya some time in August, 1982, that is, long after the 
recommendation of the name of the respondent No. 10 as Principal and 
about four and half months after the issuance of this Rule. Furthermore 
the name of the petitioner was recommended toa college. not according 
to his area of choice of posting which is B N. Mahavidyalaya, Itachuna 
or in any place nearer to his residence. Therefore, the aforesaid 
recommendation made by the West Benga] College Service Commission 
on 5th December, 1981 is illegal and:bad being vitiated by arbitrariness, 
unreasonableness, capriciousness and the said recommendation made by 
the respondent Nos. 3 to 7, that is, members of the College Service 
‘Commission in favour-of the respondent No. 10 for being- appointed as 
Principal of the B. N. Mahavidyalaya. though, he-has. given hig first 
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preference for being appointed i in any- -college at: Calcutta- in utter disregard 
of the preference of the place of posting ‘made by the petitioner. is wholly 
arbitrary, unreasonable and is in violation of the provisions of Articles 14 
and 16 of the Constitution. Therefore the aforesaid recommendation 
made by the West Bengal College Service Commission in favour of the 
respondent No. 10 ag well as the appointment that has been given by the 
fespondent Nos 9 as President of the Governing. Body of the college 
annexed as Annexure ‘B’ to the application for variation of the interim 
order which has been treated as affidavit-in-opposition to the writ applica- 
tion cannot be sustained. An affidavit of facts sworn on 7th September, 
1982 by'Sri Badal Krishna ‘Chowdhury, respondent No. 8 on behalf of 
respondent No. 3-to 8.-has been filed. This- affidavit cannot be taken 
notice of because the same has been filed after the argument of all the 
parties were concluded and the case Was fixed for judgment. 


19. For the’ reasons aforesaid the contentions raised on behalf of 
the petitioner having succeeded this Rule, succeeds and it is made absolute. 
Let a Writ of Mandamus issue, commanding the respondants to forbear 
from giving effect to the recommendation made by the West Bengal 
College Service Commission ın favour of the respondent No. 10 
Dr. Jayanta Banerjee for being appointed as- Principal of B. N. 
Mahavidyalaya, Itachuna as well as the appointment letter dated - 13th 
August, 1981 issued by the respondent No. 9, Ashokendu Roy, President, 
Governing Body of B N. Mahavidyalaya, Itachuna in favour of the 
respondent No. 10,” Let a Writ of Certiorari issue commanding the 
respondents to quash, cancel and set aside the impugned recommendation 
made by the West Bengal College Service Commission in favour of 
respondent No. 10 for appointing him as Principal of B. N. 
Mahavidyalaya, Itachuna, Hooghly, and also the impugned appointment 
letter dated 13th August, 1981 issued by.the respondent No. 9 annexed 
as Annexure ‘B’ to, the application for variation of the interim order filed 
on 25th January, 1982. Let a: Writ in the nature of Mandamus issue 
commanding the respondent, to appoint the petitioner as Principal 
of the said B.N. Mahavidyalaya in accordance with his preference 
of the place of, posting as expressed „in ; his application before the 
Commission as well as in the form supplied to him at the time of 
interview. ; < Oye A A È 


There will be no order as td ‘costs. 
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` [ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Pradyot Kumar Banerjee and Mr. Justice 
ih Bimalendra Nath Maitra í 
Decision : December 11, 1981 : 
Calcutta State Transport Corporation slags. (Deft) Appellant 
STAN Versus a | 
. Jagadindra Nath Banerjee ......(PIff) Respondent* 


Calcutta State Transport Authorities Rules—Rule 23—Adaptation of 
West Bengal Service Rules— Rule 34 of West Bengal Service Rules, Part I 
Scope. of —Rule 34(2)—Its effect—Statutory right or status of employee of 
Corporation .cannot be taken away except in accordance with the Rules— 


Interpretaticn. 


In his plaint, the plaintiff-respondent sought for a declaration that 
he was still in service of the Calcutta State Transport Corporation and he 
was entitled to all his legitimate dues. He also claimed that the deeming 
order of termination of his services made by the authority concerned be 
declared illegal and: void. 


- HELD: The plaintiff-respondent has a statutory right in view of 
the Road Transport Act read with the Calcutta State Transport Authorities 
Act and the Rules framed under the statute, and that statutory right or 
status of the plaintiff cannot be taken away except in accordance with the 
Rules framed by the Calcutta State Transport Corporation. True it is that an 
employee may tender his resignation on medical grounds and so long that 
tender is not accepted by the authorities concerned, there is no termination 
of service. 


As per relevant rules, the service of an employee of the Calcutta State 
Transport Corporation can be terminated in accordance with the provisions 
of the West Bengal Service Rules in view of Rule 23 of the State Transport 
Authorities Rules which brings in the West Bengal Service Rules provided 
the said Rules are not inconsistent with the provisions of the Act and 
the Rules framed by the Corporation. Under the West Bengal Service 
Rules, in particular Rule 34 of the West Bengal Service Rules, Part I, it 
is provided that no Government servant in permanent employment 
shall be granted leave an any ground for a continuous period not exceeding 
five years. Where such a'Government servant under Rule 34(2) does not 
resume duties after remaining on leave for a continuous period of five years, 
sucha servant unless in view ef exceptional circumstances of his case 
otherwise would be deemed to have resigned and shall accordingly cease to 
be in permanent employment under Rule 34( 2) ; it is clear that eyen in such 
cases the Government may consider the exceptional circumstances of each 


* Appeal from Original Decree No. 26 of 1974. 
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cases in order to.apply Rule 34(2) of the West Bengal Service Rules and on 
the face of it before such Rule is applied a show-causé notice must be giveh 
to such a servant. This procedure has not be’ applied in ‘the instant casé. 
The trial court is justified in passing the decree. 


. The judgment of the Court was as-follows m: 


Banerjee, J. : This appeal, at the instance of the Calcutta State 
Transport Corporation, being a body corporate constituted under the 
Road- Transport Corporation ‘Act, 1950, arises out of-a suit filed by the 
plaintiff who was'a Foreman, Grade I under the services of the appellant. 
His case was that on 27.11.66 while the plaintiff-was returning home in a 
departmental vehicle he suffered severe injury as a. result of a collision 
with another vehicle. ‘The plaintiff. was taken to the R. G. Kar Hospital. 
Thereafter he was taken to his residence. The plaintiff had to take leave. 
He was medically treated by the Doctor by the defendant (Corporation) as 
well as by the private Doctor. The plaintiff was granted Rs. 500/- as 
ex gratia -by the defendant. The plaintiff got leave from 28.12.66. to 
14.5.67. “He resumed his duties on 15.5.67 and: worked upto 22.5.67 but 
“took leave again for three months on the Medical Officer’s advice. He 
applied on 26.5.67 for retirement on. Medical ground. but nothing was 
heard by him from the appellant. He joined on 23.8.67 but he was not 
allowed to continue.his services as he was, it is alleged, medically unfit 
and’ was directed: to: take admission in the R. G. Kar. Medical College 
-Hospital. Again the plaintiff wanted to retire on medical ground but he 
was informed by the appellant (Corporation) that he was deemed to have 
resigned from service on 23.867 and the plaintiff’s application for 
retirement on medical ground Was not accepted. It is alleged that the 
plaintiff never resigned from service and the plaintiff asserted that he was 
still in service. ‘Hence the plaintiff has filed the suit for declaration against 
the defendant’s said action in treating the plamtiff as resigned is void and 
illegal and for a declaration that the plaintiff is in service and is entitled 
to get salary, dearness allowances etc. from March, 1967. The defendant 
has filed written statement denying, inter alia, the material allegations 
in the plaint. The case made out’ by the defendant was that as the 
plaintiff absented himself from 28.12.66 and he resumed his duties 
on 15.5.67, he was granted extraordinary Jeave from 23.5.67 without 
pay ‘and failed to resume his duties after the expiry of three 
months extraordinary leave admissible to the plaintiff under the Leave 
Rules of the Calcutta State Transport Corporation and therefore the 
plaintiff was deemed to have resigned from service and ceased to be in the 
employ of the defendant from 23.8.67. The suit, was decreed on contest 
„as against the sole defendant and a decrep was made for a sum of 


Rs. 31,200/- calculating ‘the salary, arrears of salary from March, 1967 to 
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August, 1970 and dearness allowances from March, 1967 for three months 
as in Schedule A for Rs. 31,200/-. Being aggrieved by the said decree, 
the Calcutta State Transport Corporation filed the present appeal. 


2. Mr. Roy, learned Advocate for the State Transport Corpora- 
tion, the appellant, has contended that though it is true that the 
plaintiff wanted to retire on medical grounds, his application was not 
allowed by the defendant but the defendant deemed that the plaintiff 
had resigned from service as he failed to resume. his duties after 
the extraordinary leave had expired on and from 23.8.67. It appears 
that the plaintiff wanted to join but was prevented by. the authorities 
who did not allow him to join the service as being medically unfit and 
was directed. to, take admission to the:R. G. Kar Medical College 
Hospital. It .is quite clear from Ext. 1(i), being a letter dated 4.10.67 
that the General Manager sought to reply to the letter dated 26.6.67 
that he was ‘deemed to have resigned from 23.8.67. It is quite clear, 
therefore, that the plaintiff was sought to have resigned in view of the 
fact: that he had failed to join after the extraordinary leave had 
“expired. It is also clear from the finding of fact which was arrived 
‘at by the Court below that the plaintiff wanted to join but it was the 
‘defendant who felt that he was not fit as yet to join and-the letter of 
resignation’ was never accepted by the authorities concerned and there- 
‘fore he had been deemed to have resigned, the letter of retirement on 
medical grounds sent by the plaintiff was of no effect. In our view, 
the learned Judge was right in holding that the plaintiff did not resign 
from service but he wanted to retire from the service. He was deemed 
“to have resigned from service in view of the order passed by the 
General Manager of the -Culcutta State Transport Corporation. 


3. It further appears that the plaintiff has the statutory 
right in view of the Road Transport Act, read with the Calcutta State 
Transport Authorities Act in accordance with the Rules framed under 
the statute and that the statutory right or status of the plaintiff ag the 
servant of the Calcutta State Transport Corporation cannot be taken 
away except in accordance with the rules as framed by the Calcutta 
State Transport Corporation. It is possible for a person to resign on 
medical grounds if such resignation is accepted by the said Transport 
authorities but in the present™case on facts it appears that this was not 
so. The authorities sought to terminate the services of the plaintiff on 


the ground that the plaintiff was deemed to have resigned on 23.8.67 
under the statutory rules. 


4. ‘Under’ the rules, ‘it is'clear that the’service of an HA of the 
Corporation cad be terminated in ‘decordance with the West Bengal 
` Service Rules in view of Rule 23 of the’ State Transport Authorities -Rules, 


1982 (2) CLJ) ; C. S. T. C. v, Jagadindra Nath Banerjee. |. 331 


whl 


which brings inthe West Bengal Service Rules provided that the said 
tules are not inconsistent. with any--of the provisions of the Act and 
the Rules framed by the Corporation. Under the West Bengal Service 
Rules, in particular Rule 34 of.the West Bengal Service: Rules, Part I. 
it has been provided that no Government servant in the permanent 
employment shall be granted leave on any ground for a continuous period 
not exceeding five years. Where such a Government servant under Rule 
34(2) does not resume duties after remaining on leave for a continuous 
period of five years, such servant unless.in view of the exceptional 
circumstances of the case otherwise would be deemed to haye resigned 
and shall accordingly cease to be- in: Government employment. Under 
Rule'34, sub-rule (2), it is clear that-even in such cases the Government 
may consider the exceptional circumstances of each case in order to apply 
Rule 34(2) of the West Bengal Service Rules and on,.the face of it before 
‘such rule is applied a show-cause notice must be given to the servant. 
To this proposition of law, Mr. Roy could not make a contrary 
‘suggestion. In fact, Mr. Roy only has contended that they may be 
allowed to consider the letter of 1967 asking the Corporation for leave to 
retire on medical grounds. We have already said that letter was not 
accepted. On the other hand, the servant of the Corporation was thought 
to be deemed to have resigned from service. In our opinion, therefore, 
the order passed by the learned Judge cannot be said to be illegal. 
Therefore the decree appealed against must be affirmed and the appedi 
must stand dismissed. We are however, not deciding the matter for the 
demand of the salary of the plaintiff in this proceeding. It is for the 
plaintiff to apply to the Corporation and if such application is made, the 
same is to be considered in accordance with Jaw. With these observations 
this appeal is-dismissed without any order as to costs. The money 
already deposited by the State Transport Corporation in.the trial court 
„may be withdrawn in satisfaction of the decree on payment of court-fees 
by the, plaintiff. 


Maitra, J. : I agree. 
H. D. 
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{ CIVIL APPELLATE JURISDICTION J 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
5 Monoj, Kumar Mukherjee 
Decision : June 13, 1982 


Dr. Nilkamal Bez Boruab & Anr. po uia Appellants 
_ Versus 
State of West Bengal & Ors. wets Respondents* 


‘West Bengal Land (Requisition and Acquisition) Act (Il of 1948), 
Preamble, secs. 3(1) & 3(1A)— Reguisition of premises— Rule 3 of 1948 Rules 
—Manner of service'of requisition ‘order—Authorised agent, service on— 
Preamble interpreted—Urgency, if a condition precedent to making order 
under sec. 3(1)—Order of requisition, whether justiciable—Natural justice 
whether aggrieved party entitled to hearing before order under sec.-3(1) is 
made—Act to ‘be interpreted Jiberally—-Welfare of community, not to 
be jeopardised. . 


‘Under Rule “3(a) ‘of the West Bengal Land (Requisition and 
Acquisition) Rules; 1948, the order mentioned in section 3(1) of the West 
Bengal Act II of 1948 may be served upon delivering or tendering a copy 
thereof to the person on whom the order is to be served or to his agent. A 
copy of the order delivered or tendered to the agent of the owner or occupier 
will tantamount to be good service upon the owner or the occupier as the 
ase may be. 


| 


eet 


The Preamble to the West Bengal Land (Requisition and Acquisition) 
“Act, 1948, does not say that the Act is for speedy requisition of land as it 
Says that it is for speedy acquisition of land. That being so, the contention 
of the appellants that unless there is urgency or immediacy for law, the 
provisions ‘of the Act cannot be resorted to, is not sustainable. 


> “The Land Acquisition ‘Act, 1894 provides for acquisition of land 
whereas the West Bengal Act II of 1948 provides for requisition and 
thereafter, for acquisition of land. Acquisition and requisition are 
completely different. In the case of acquisition of land, the’ owner loses 
both title and possession of the land acquired, while in case of requisition, 
the owner retains the title to the land, but temporarily loses the actual 
_ physical possession of the requisitioned land. ; 


In the instant case, neither the Aet nor the impugned order issued 
under section 3(1) of the Act has been challenged as ultra vires Article 14 
of the Constitution of India. That being so, the appropriate State 
Authorities were competent to proceed under the provisions of the 1948 Act 


*First Miscellaneous Appeal Tender No. 270 of 1982 arising out of 
Civil Revision Case No. 13702 (W) of 1981. 


Gi 
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for requisition of the premises in question. -Hence7 the- impugned order of 
requisition is neither mala fide nor the making: of it is „malice .in law as 
contended by the appellants. | p= - : 


Section 3(1) of the Act does not lay down any‘ condition precedent to 
the exercise of power of requisition as in section 17 of the Land Acquisition 
‘Act. ‘Even ‘if it be assumed that such requisition implies urgency or 
immediacy, in the absence of any specific provision in section 3(1) of the 
Act: restricting -the - power of requisition only in' case ‘of urgency or 
immediacy, the question relating to the, same is not justiciable. That apart, 
even if the question of urgency be justiciable, it was held that there was 
urgency for the premises in question justifying the requisition of the same. — 


. .- Where a Collector as specified in section 3(1A) has been duly 
authorised by the State Government to exercise powers conferred by 
section 3(1) and he had inspected the premises ‘sought to be requisitioned 
‘and was satisfied that the premises would be suitable and convinient , for the 
purpose for which'it was sought.to be requisitioned; it,has.been held in the 
“instant case that the: Colleetor concerned had himself formed the requisite 
‘opinion before issuing the impugned order for-requisition under section.3(1) 
of the Act. ` ` re ndi 


For the purpose of testing the validity of an order for requisition 
of land made under section 3(1 ) of the Act, all that the Court is required 
“to consider is whether the requisition has been made for any of the purposes 
-mentioned in section 3(1) and not as.to whether the requisition was sought 
for at.the instance of a third party. eae i 
Hp This Act should not be interpreted in-a manner that may jeopardise 
„the welfare of the community. i a 4 


So far as the instant Act is concerned, it does not, either expressly 

or by necessary implication, require that a hearing is, to be given to the 

owner or occupier of the land sought to be requisitioned, before making the 

‘order of requisition. But still then,.a party aggrieved -may make an 

representation of its grivancestto the authority--concerned_for consideration 

and if any such representation be made, the authority concerned.will then 
“consider and deal with the same. E Ee eR ee i 


i - Cases referred to:— . pp TGT 


(1) Sawdeshi Cotton Mills v. Union of India, AIR 1981 SC 818 
(2). Madan Gopal Agarwal v. The District ‘Magistrate, Allahabad, AIR 
"1972 $C 2656 Pras es Kr 
63) Daud ‘Ahmed v. The nDistrict Magistrate, Allahabad, AIR 1972 
: SC.896° ` eae? ee : 


ta 1 


poo 
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(4) Smt. Maneka Gandhi y. Union of India, AIR 1978 SC 597 
(5) Mohinder Singh Gill v. The Chief Election Commissioner, New 
Delhi, AIR1978 SC 851 
(6) Smt. Sushila Devi Fomra y. State of West Bengal & Ors., 1980 (2) 
CLJ 19 al 
(7) S. M. Nandy & Ors. y. The State of West Bengal & Ors., AIR 
1971 SC 961 
Somen Bose, Paritosh Kumar Mukherjee and Ashis Roy ...... for Appellants 
Sadhan Gupta (Additional Advocate General) and 


Amaresh Chakraborty .....,for Respondents 

Dipankar Gupta, Ruma Pal and . 
Suchit Kumar Banerjee ... . for the Calcutta Electric Supply 
Corporation 


The judgment of the Court was as follows :— 

Dutt, J.: In this appeal the appellants, Ni! Kamal Bez Boruah 
and his wife Smt. Sushila Bez Boruah, alleged to have been divorced, 
have preferred this appeal against the yudgment of B. C. Ray, J. whereby 
the learned Judge discharged the Rule Nisi issued on the application of 
the appellants under Article 226 of the Constitution, challenging an order 
of requisition under section 3(1) of the West Bengal Land (Requisition 
„and Acquisition) Act (II of 1948) (hereinafter referred to as the Act). 


2. The appellants claimed to-have purchased the premises No. 2, 
Park Lane, Calcutta on or about August 9, 1952 with their joint funds. 
The appellant No. 2, the first wife of the appellant No. 1, is alleged to 
have been divorced in 1954 by a decree of divorce of the High Court at 
Madras. It is alleged ‘that on January 7, 1980 by a consent decree 
passed in Title Suit No. 1940 of 1979, the said premises No 2, Park Lane, 
Calcutta, was partitioned by metes and bounds between the appellants. 
Thereafter, by an order dated September 13, 1980 of the Corporation 
of Calcutta the name of the appellant No. 2 in respect of her half share 
in the said premises was mutated. The case of the appellants is that 
there are three rooms in the said premises measuring 30” X 30" and 
there is an office accommodation of the appellant No. 1. A whole-time 
durwan of the appellant No. 1 has been residing in one of the said rooms. 


3 On May 19, 1978, a negotiation started between the appellant 
No. 1 and the CaJcutta Electric Supply Corporation Limited for the 
sale of the said premises No. 2, Park Lane, Calcutta. After the price was 
settled, a draft agreement for sale was prepared and sent by the appellant 
No. I to the Calcutta Electric Supply Corporation, but the sale was not 
effected. It is alleged that on account of the adamant attitude of the 
Calcutta Electric Supply Corporation, the sale did not materialise. 
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_4. It appears that a notification dated June 20, 1979 was issued 
under section 4 of the Land Acquisition Act, 1894 for the acquisition of 
the land and building of the said premises No. 2; Park Lane, Calcutta for 
the construction of a house for an institution known as “Urdu Academy”. 
The appellants filed an objection in writing under section 5A of the Land 
Acquisition Act, and they were also heard, It has been specifically 

averred in the writ petition that the appellants were not aware of the 
final fate of the land acquisition proceedings, namely, whether the same 
were abandoned or cancelled. It is alleged that no information either 
from the office of the Land Acquisition Collector or from the Deputy 
Secretary, Land and Land Revenue Department, has ever been communi- 
cated to the appellant No. 1. 


5. It is the case of the appellants that during the pendency of the 
said land acquisition proceedings the impugned order of requisition dated 
October 16, 1981 was passed by the First Land Acquisition Collector, 
under section 3(1) of the Act requisitioning the land with building 
measuring 0°2627 acre comprised in the said premises No. 2, Park Lane, 
Calcutta “for a public ‘purpose for maintaining supplies and services 
essential to the life of the community by the establishment of a Power 
Distribution System”. It is alleged that the said order under section 3(1) 
of the Act was not served on the appellants. The case of the appellants 
is that the appellant No. 1 was in Madras from October 7, 1981 to 
October 22, 1981 for medical check-up. He received an information 
from his durwan through a telegram dated October 19, 1981. Upon 
receipt of the information, the appellant No. | returned from Madras on 
October.22, 1981 ‘and came to know for the first time from his durwn, 
Sitaram Singh that “an order had been handed over on the Ration Shop 
on or about October 16, 1981 at 8 P. M. » and that on October 17, 1981 
some persons, claiming themselves to be the employees of, the Calcutta 
Electric Supply Corporation had broken open the lock of the main gate 
of the said premises No. 2, Park Lane, Calcutta at about 11 A. M. and 
had driven out the durwan by physical force. The office premises was 
also broken open, but the durwan was permitted to reside in the office 
premises. After service of a lawyer’s letter dated October 26, 1981 
demanding justice from the First Land Acquisition Collector who issued 
the said order under section 3(1) of the Act, the appellants filed as writ 
‘petition in this Court on October 30, 1981. and, as stated already a Rule 
Nisi, out of which this appeal arises, was issued. 


-2 6°. At the hearing of the Rule Nisi before the learned Judge, the 
legality of the impugned order under section 3(1) of the Act was 
‘challenged on the grounds of—(I) non-service of the order under section 
3(1) of the Act, (2) pendency of ‘the said land acquisition proceedings, 


336 ‘Dr. Nilkamal Bez Boruah v. State of West Bengal [1982 (2) CLJ 


(3) non-compliance with the principles of natural justice by not giving a 
hearing to the appellants before the impugned order was passed ; and (4) 
absence of formation of-opinion by the Collector as required under 
section 3(1) of the Act. 


_ 7. The learned Judge, after considering the facts and circumstances 
of the case and the submissions made on behalf of either party, overruled 
all the aforesaid grounds challenging the legality of the impugned order 
and discharged the Rule Nisi: Hence`this appeal. | 


8. It appears from the writ petition and also from the judgement 
of the learned Judge that the appellants complained that ‘during the 
pendency of the said land acquisition proceedings initiated for the 
acquisition of the said premises No. 2, Park Lane, Calcutta, for 
the purpose of constructing a house for the Urdu Academy, the 
impugned order of requisition was passed. It has been averred 
in some of the paragraphs of the writ petition that the appellants were 
not aware. of as to what had happened to the said land acquisition 
proceedings whether the same were abandoned or not. That these 
statements in the writ petition are untrue is apparent on the face of letter 
dated October 26, 1981 of Mr. Asish Roy, Advocate, demanding justice 
from the First Land Acquisition Collector. In paragraph 4 of the said 
letter, it has been categorically stated that “by Order No. 7922-LA (11) 
IS 179 dated July 10, 1981, the said land acquisition proceedings were 
cancelled and abandoned by the Duputy Secretary, Government of West 
Bengal, Land and Land Reforms Department, Writers’ Buildings, 
Calcutta-1”. Thus, it appears that the averments made in the writ petition 
that the appellants were not aware of as to whether the land acquisition 
proceedings were abandoned or not is untrue. The appellants also 
relied onthe alleged pendency of the land acquisition proceedings as 
one of the principal grounds for challenging the validity of the impugned 
order under section 3(1) of the Act. The learned Judge had to deal with 
the said ground at length but, ultimately, overruled the same. In our 
opinion, on this ground alone the writ petition is liable to be dismissed. 
Be that as it may, as much arguments have been made en behalf of 
the appellants on the merits of the case, we propose to consider 
the same. 


9. The first point that has been urged by-Mr. S. C. Bose, learned 
Counsel appearing on behalf of the appellants, is that the impugned 
order under section 3(1) of the Act not having been served on 
appellant No. 2, the ‘alleged divorced wife ‘of the appellant No. 1, it 
is illegal. in the writ petition, however; the appellants’ case was that 
‘the impugned order was not served ón both the appellants but 
at the hearing before us the learned Counsel for ‘the appellants has 
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urged that the impugned order was not served on the appellant No. 2 only. 
It has been submitted ` by him that he will not be in ‘a position to say 
that the impugned order was not’ served on the appellant No. 1. Sub: 
section (2) of section 3 of the Act provides that an order- under sub- 
section (1) shal] be served in the prescribed manner on the owner of the 
land and ‘where the order relates to land in occupation of an occupier, 
not being the owner of the land, also on such occupier. : Thereafter, 
sub- section (3) provides as follows :— H m 


. ` “(3). Ifany person fails to` comply with an order made ‘under 
sub-section (1), the Collector or any person authorised by him in 
writing in this behalf shall execute the order ia such. manner as. he 
considers expedient and may— A 


(a) If he is a Magistrate, enforce the delivery of possession of 
the land in respect of which the order has been made to himself, or 


(b) if he is not a Magistrate, apply to a Magistrate or; in Calcutta 
as defined in clause (11) of section 5 of the Calcutta Municipal Act, 
1951, to the Commissioner of-Rolice, and such Magistrate or Commis* 
sioner, as the case may be, shall enforce the, delivery of possession of 
such land to him.’’. 


.10. The manner of service has been prescribed by Rule 3 ‘of the 
West Bengal Land (Requisition and Acquisition) Rules, 1948, as follows : 


“(3) The manner -of service of order—-An order under sub- 
section (1) of section 3 shall be served on the owner of the land and 
where the order relates’ to Jand in occupation of an occupier not 
being the owner of the land, also on such occupier— 


(a) by delivering or tendering a copy. thereof, endorsed either 
by the person authorised by the Act to make the order or by the 
Collector to the person on whom the order.is to be served or his 
agent, or < ` 


(b) by fixing a copy thereof on the outer door of some cons- 
picuous part of the house in which the person on whom the order is to 
be served ordinarily resides or carries or business or personally works 
for gain, or ; 

(c) by sending the same to the person on whom the order is to 
‘be served by registered post with acknowledgement due, or 


(d) by fixing a copy thereof in some conspicuous part of the 
land to which the order. “relates and ‘also, in some conspicuous place of 
the office of Collector.” 
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11. The case of the respondent Nos. 1, 2 and 3 including the 
State of West Bengal and the First Land Acquisition Collector, Calcutta, 
as pleaded in their application for vacating the interim order before the 
learned Judge is that the process server of the office of the First Land 
Acquisition Collector went to the residence of the appellant No. 1, at 60, 
Lake Place, Calcutta for the purpose of serving the impugned order on 
him on October 16, 1981, but the appellant No. 1 was found not available 
and, assuch, the impugned order was served by affixing the same on 
the main door of the. said Premises No. 60, Lake Place, Calcutta. The 
process server also went to the requisitioned Premises No. 2, Park 
Lane, Calcutta, on the same day. The durwan of the appellant No. 1 
was found available. He, however, refused to accept the impugned 
order after reading the contents of the same and, accordingly, the process 
server served the impugned order by affixing the same on the entrance 
door of the requisitioned premises in the presence of the one Shyamal 
Agarwal, the owner of a Ration Shop, situate opposite to the requisitioned 
premises. A copy of the report of service submitted by the process 
server has been annexed to the said application. 


12. As has been stated already, the learned Counsel for the 
appellants does not dispute the service of the order on the appellant 
No. 1. He, however, submits that as the order was forwarded to the ` 
appellant No. 1, or in otherwords, as the order was meant for the 
appellant No. 1, the service of the order on the appellant No. | was 
no service on the appellant No. 2. It appears from a copy of the order 
that has been annexed to the writ petition that the Land Acquisition 
Collector forwarded the same to the appellant No 1. The question 
that emerges is whether the service on the appellant No. | should be 
regarded as service on the appellant No. 2 as well. According to the 
respondent Nos. 1 to 3 the order was served by affixation on the 
outer door of the residence of the appellant No. 1 and, thereafter, on 
the entrance door of the requisitioned premises after the durwan had 
refused to accept the same. The durwan has not filed any affidavit 
denying the allegations of the respondents that the order was not 
handed over to him or that he had refused to accept service of the same. 
In the circumstances, we may, proceed on the basis that the order was 
served on the durwan. Now under Rule 3(1)(a) of the Rules, the order 
may be served by delivering or tendering a copy thereof to'the person on 
whom the order is to be served orto his agent. Therefore, if a copy of 
the order is delivered or tendered to the agent of the owner or occupier, 
_it will tantamount to good service on the owner or occupier, ,as the case 
may-be. In the writ petition, it has been alleged that Sitaram Singh is 
the durwan of the appellant No. 1. In paragraph 8 of the letter of the 
lawyer dated October 26, 1981, ıt has been stated as follows :— 
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; “I further say.that the said order was never. served nor attempted 
to be served upon the recorded joint owners viz, on my Clients nor 
upon the authorised durwans of my clients, who reside inside the 
„premises, but my clients had’ ‘got a copy of the said order from a 
nearby ration shop.” 


This statement shows that there were more than one durwan in the 
said premises. ` In paragraph'6'of'the writ petition, it has been alleged 
that the durwrn of the appellant No. -1 resides in one of the three rooms 
of the said: premises No. 2, Park Lane, Calcutta. There is no whisper 
in the writ petition that besides the said Sitaram Singh any other person 
resides in the said premises: , No submission has been made on behalf 
of the appellants that the appellant No. 2 has any durwan or that the 
durwan resides in the said premises. It is, therefore, manifestly clear 
that although in paragraph 8 of the letter of the lawyer the expression 
“authorised durwan” has, been -used, the same is not correct and refers 
to only one durwan, amely, the. said Sitaram Singh. Sitaram Singh 
was, therefore, : authorised to accept all communication addressed to the 
appellants or either of them. , In other words, he was the agent of the 


‘appellants for the purpose of Rule 3(a). .When the order was tendered 


to Sitaram Singh- that would also amount to service of the order not 
only on the appellant No.:1, but also. on the appellant No. 2. It is 
true that the order was forwarded to the appellant No. 1, but that is 
immaterial. Accordingly, we overrule the contention of the appellants 
that the impugned order was not served on the appellant No. 2. 


13. Itis the case, of the Calcutta Electric Supply Corporation, 


‘the respondent No. 6 as also of the respondent Nos. | to 3 tbat there 


has been a, marked growth in the: demand for electricity in the area om 
both. sides of Park Street. Itis an imperative necessity to establish a 
primary .distribution : station immediately in the said area. It is not 
possible to expand -and/or to put any further load on the existing distri- 
bution systems supplying electricity to the aforesaid area as there is 


- already optimum utilisation of the existing primary distribution system. 


| In view of the extreme urgency for such a distribution centre, the Calcutta 
. Electric Supply Corporation negotiated with the appellants for the 


purchase of the requisitioned. premises No. 2, Park Lane, Calcutta. It 
has been already noticed that the, draft agreement for sale was sent by 
the appellants to the Calcutta Electric Supply Corporation. According 


-to the appellants. ‘the negotiation failed on account of the adamant 


attitude ,of the, Calcutta, Electric, Supply Corporation. This allegation 
appears: to be untrue. The appellants have annexed to the writ petition 


some correspondence , that passed between the Calcutta Electric Supply 


_ Corporation and the appellants. It appears from the said correspondence 
. that the Calcutta Electric - Supply, Corporation approved of the draft 
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agreement and remitted the same back to the appellant No. 1 requesting 
him to complete the sale, but inspite of repeated requests the appellant 


“No. 1 remained silent and did not even care to acknowledge the letter 
| written to him by the Calcutta Electric Supply Corporation in that 


regard. Thus, it appears that the appellants themselves backed out and 
failed and neglected to complete the sale. In that predicament, the 


_ Calcutta Electric Supply Corporation had to approach the Government 


for the requisition. of the said premises No. 2,-Park Lane, Calcutta. It 
may be stated here that long before the impugned order was made by thé 
Collector, the land acquisition proceedings that were going on for the 


` acquisition of the said premises for the purpose of the Urdu Academy 


were withdrawn. 


14. It ‘is urged on behalf of the appellants that land can be 
requisitioned under the provisions of the Act, only if there be an urgency 
for the same. Our attention has been drawn by the learned Counsel for 
the appellants to the preamble of the Act which reads: “An Act to 
provide for the requisition and speedy acquisition of land for certain 
purposes.” ` The preamble, in our opinion, does not at all help the 
contention of the learned Counsel that unless there 15 urgency or 
immediacy for land the provisions of the Act cannot be resorted to, for 
the preamble does not say-that the Act is for speedy requisition as it 
provides that it is for speedy acquisition of land. 


15. The learned Counsel, however, submits that the i issuance of the 
impugned order under section 3(1) of the Act was mala fide or, in any 


“event, it should be construed as malice in law vitiating the impugned 


order. It is contended by the learned Counsel that as much time had 


` elapsed between the attempt of the Calcutta Electric Supply Corporation 


to acquire the said premises by purchase and the actual requisition of the 
same, there was no immediate necessity for the said premises and it could 
be acquired under the provisions of the Land Acquisition Act when, the 
appellants could get an opportunity of being heard under section 5A of 
the said Aot and, ın case of acquisition, could get the amount of compen- 
sation, being the market value of the said premises, before delivery of 


` possession of thesame. In our opinion, in the facts and ‘circumstances 


of the case, the question of acquisition under the Land Acquisition Act 
does not at all arise. The Land Acquisition Act provides for acquisition 
of land whereas the Act with which we are concerned provides for 
requisition and thereafter for acquisition of land. Acquisition and 
requisition are completely different. In case of acquisition, the owner 
loses both title and possession of the land acquired but in case of 
requisition, the owner retains title, but temporarily loses actual physical 
possession of the requisitioned land. So, we do not find any substance 
in the said contention of the learned Counsel. It is significant to notice 
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that neither the Act nor the impugned’ order under section 3(1) of the 
Act has been challenged as ultra vires Article 14 of the Constitution. In ' 
the circumstances, in our opinion, the respondents were at liberty to 
proceed under the provisions of the Act for the requisition of the said 
premises No. 2, Park Lane, Calcutta. The impugned order of requisition 
is neither mala fide, nor the making of it is malice in law as contended 
on behalf of the appellants. 


16. The main endeavour of the appellants is to show that there 
was no urgency for getting possession of the said premises No. 2, Park 
Lane, Calcutta-1, justifying the requisition of the same under the 
Provisions of the Act. It is contended by the learned Counsel for the 
appellants that as there was no urgency, it would have been proper for 
the respondent Nos. 1 to.3 to acquire the said premises under the Land 
Acquisition Act. It is submitted that the question whether there was 
urgency or not is justiciable and, if there is no urgency, the impugned 
order of requisition should be quashed. In support of the contention 
that the question of urgency is justiciable and subject to judicial scrutiny, 
reliance has been placed by the learned Counsel upon the decision of the 
Supreme Court in (1) Swadeshi Cotton Mills v. Union of India, AIR 1981 
SC 818. In that case the proposition, whether the opinion or satisfaction 
of the Government in regard to the necessity of taking immediate action 
as provided in section 18-AA(!) of the Industries Development and 
Regulation Act, 1951 is subject of judicial review or not has been 
considered by the Supreme Court on the analogy of section 17 of the 
Land Acquisition Act. It has been observed by the Supreme Court that 
even under section 17 of the Land Acquisition Act, the satisfaction or 
opinion of Government/Authority in regard to the urgency of taking 
action thereunder, is not altogether immune from judicial scrutiny. We 
do not think that the decision in Swadeshi Cotton Mill’s case is of any 
help to the appellants. The power under sectioh 17 of the Land 
Acquisition Act can be exercised by the Government only on the ground 
of urgency or, in other words, urgency for the land sought to be acquired 
is the condition precedent to the exercise of power under section 17. So 
in a case under section 17, the question of urgency is justiciable. On the 
other hand, section 3(1) of the Act does not lay down any such condition 
precedent to the exercise of the power of requisition. Even if it be 
assumed that requisition implies immediacy or urgency, in the absence of 
any specific provision in section 3(1) restricting, the power of requisition 
only in case of urgency or immediacy, the question relating to the same 
is not at all justiciable. The contention of the appellants 15. therefore, 
unsound and is rejcted. 


17 Of the materials on record we, however, find that there was 
urgency. The urgency became greater after the Calcutta Electric Supply 
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Corporation had to waste a considerable time for the purchase of the said 
premises and for which the appellants were responsible. At the time the 
said premises was requisitioned, there wasa great urgency and it was not 
possible for the Calcutta Electric Supply Corporation to wait any longer. 
In the circumstances, we do not see any substance in the said contention 
of the appellants. Thus, even if the question of urgency is justiciable, we 
find that there was urgency fdr the land of the said premises justifying the 
requistion of the same. 


18. The next contention of the appellants is that as there was no 
formation of opinion by the Collector, the impugned order is illegal and 
void. Section 3(1), inter alia, provides for the formation of opinion by the 
State Government as to the necessity for maintaming supplies and services 
essential to the life of the community etc., before passing an order of . 
requisition. Under sub-section (1A) of section 3 of the Act, a Collector of 
a District, an Additional District Magistrate or the First Land Acquisition 
Collector, Calcutta, when authorised by the State Government in this 
behalf, may exercise within his jurisdiction the powers conferred by sub- 
section (1). It is not disputed that the First Land Acquisition Collector, 
Calcutta; has been so authorised. In view of such authorisation by the 
State Government, the First Land Acquisition Collector was to form 
the opinion under section 3(1) before he passed the impugned order. It 
is submitted on behalf of the appellants that the Collector did not form 
any opinion, but he passed the impugned order as directed by the State 
Government. In support of this contention, the learned Counsel for the 
appellants has placed reliance upon the letter dated July 16, 1981 by the 
Deputy Secretary to the Land and Land Reforms Department, Govern- 
ment of West Bengal addressed to the First Land Acquisition. Collector, 
Calcutta. In the said letter, the urgency of the. implementation of the 
project of the Power Department was pointed out and it was requested 
that immediate steps might be taken under the provisions of the Act for 
the requisition of the said Premises No. 2, Park Lane, Calcutta. Counsel 
submits that the said letter contains a direction of the Government to 
the First Land Acquisition Collector, Calcutta, to requisition the said 
premises and, in view of such direction, he passed the impugned order 
of requisition. So, it is submitted on behalf of the appellants that the 
Collector did not form any opinion and he passed the impugned order as 
directed by the Government. 


"19, It has been stated already that the Calcutta Blectric Supply 
Corporation failed in its attempt to acquire by purchase the said premises 
from the appellants. Thereafter, it approached the Government for , the 
requisition of the said permises, and the Government after being satisfied 
about the need and urgencey for the said premises, requested the First 
Land Acquisition Collector to take immediate steps under the provisiona 
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of the Act. We do not think that the request of the Government made 
to the First Land Acquisition Collector to take steps under the \Act for 
the requisition of the said premises,. was a direction. In the application 
for vacating the, interim order filed in the Trial Court by the respondent 
Nos. |, 2 and 3 and affirmed by the respondent No. 3, the First Land 
Acquisition Collector, Calcutta, it has been categorically stated that on 
receipt of the proposal, the respondent No. 3 inspected the said premises 
and was satisfied that it was most suitable and convenient’ for the 
establishment of a distribution centre of the Calcutta Electric Supply 
Corporation for maintaining supplies and services essential to the life 
of community. Thus, it appears that the ‘respondent No. 3 himself formed 
the opinion before he issued the impugned order .of requisition. It has 
been already.found that no direction was given by the State Government 
to the First Land Acquisition Collector, Calcutta, but even assuming it 
to be so, the guestion is whether the First Land Acquisition Collector, 
Calcutta had independantly formed his opinion as required under 
section 3(1) of the Act which, in our opinion, he did. So, we are unable 
to accept the contention of the appellants. 


20. Another ground of attack of the appellants to the validity of 
the impugned order is that the provisions of the Act do not permit the 
State Government to requisition any land for a company which in the 
instant case, is the Calcutta Electric Supply Corporation Ltd. Under 
| section 3(1) subject to the proviso thereto, any land can be requisitioned 
by the State Government, inter alia, for maintaining supplies and services 
essential to the community, for increasing employment, for providing 
_ proper facilities: for transport, communication, irrigation or drainage of 
for the creation of better living conditions in rural and urban areas. The 
question is not as to whose instance the requisition is made, but whether 
the requisition is made for any of the purposes mentioned in section 3(1) 
ofthe Act. In our opinion, as soon as it is found that any land is 
requisitioned for any of the aforesaid purposes, in accordance with the 
provisions of the Act the order of requisition will be quite legal and valid, 
even though requisition has been made ‘at the instance ofa company or 
a corporation. Ina welfare State, it is the duty of the Government to 
see that the aforesaid purposes are served and carried out in the interests 
.of the community. It is not possible for the Government to carry out 
all these purposes itself, and it has to take the help of some organization 
like companies, corporations, etc. If it is held that the State Government 
cannot acquire land for effecting any of these purposes through a 
company and, if it is not possible for the State Government to do it 
itself, the interests of the-community will be seriously prejudiced. We do 
‘not think that we should be, so technical in interpreting the Actin a 
manner that would jeopardise the welfare ofthe people. In case ‘the 


N 
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impugned order of requisition is set aside, the result will be disastrous ; 
a section of the community around the locality of the said premises No. 2, 
` Park Lane, Calcutta will be deprived of the supply of electricity, and it 
would affect to a great extent the normal activities of daily life. We are, 
therefore, unable to accept the above contention of the appeh antes The 
contention is overruled. ‘ 


21. In the last resort, the appellants assail the validity of the 
impugned order onthe ground that the respondent Nos. 1, 2 and 3 
have violated the principles of natural justice. It is contended on behalf 
of the appellants that they should have been given an opportunity of 
being heard before the impugned order was. passed. The learned 
Counsel for the appellants submits that by necessary implications section 
3(1) of the Act gives an indication that the owner or occupier, as the 
case may be, should be heard before an order of requisition is made. 
Our attention has been drawn by the learned Counsel to the proviso 
to section 3(1) of the Act which reads as follows :— 


“Provided that no land for the purpose of religious worship or 
used by an educational or charitable Institution shall be requisitioned 
under this section”. 


It is submitted that before passing an order of requisition,.the State 
Government has to enquire from the owner or the occupier whether the 
‘land is for the purpose of religious worship or used by an educational or 
charitable institution. Thus, it is submitted, the proviso. strongly suggests 
a hearing before an order under section 3(1) is made. It is contended 
that the Act not having expressly excluded compliance with the principles 
of natural justice, it was incumbent upon the authorities concerned to 
give a hearing to the appellants. In support of these contentions reliance 
“has been placed by the learned Counsel for the ‘appellants upon some 
décisions of the Supreme Court in (2) Madan Gopal Agarwal v. District 
Magistrate, Allahabad, AIR 1972 SC 2656; (3) Daud Ahmad v. The 
District Magistrate, Allahabad, AIR 1972SC 896; (4) Smt. Maneka Gandhi 
v. Union of India, AIR 1978 SC 597 ; (5) Mohinder Singh Gill v. The Chief 
` Election Commissioner, New Delhi, AIR 1978 SC 851. While I was 
sitting with A. N. Sen C. J. (as ‘his Lordship then was) similar contentions 
along with all the above decisions in regard to the Act with which we are 
concerned have been elaborately considered by me in the decision of 
(6) Smt. Sushila Devi Fomra v. Siate of West’ Bengal & Ors., 1980(2) 
CLJ 19. In that case, in considering the contention of the appellant 
L relied upon the decision of the Supreme Court in (7) S. M. Nandy & 
Ors. v. The State of West Bengal & Ors., AIR 1971 SC 961, where the 
constitutional validity of the Act : was challenged on three grounds: 
+1) absence of any provision for a notice to the owner or the occupier of 
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the property before an order of requisition is passed, (2) absencé of any 
provision for an appeal against an order of requisition ; and-(3) bar of a 
civil suit under section 11 ' of: the Act: “On -the first ‘ground, namely, 
absence of any provision for a notice to the owner or occupier of the 
property before the making of an order of requisition, the Supreme Court 
observed as follows :— 


“Iti is true that there i is no express provision to makea representa- 
tion against an order of reguisition; but there is no bar to a 
representation being made after an order is served under section 3(2) 
of the Act. We have no doubt that if the representation raises a point 
which overrides the public purpose it would be favourably considered 
by the State Government or other Government authorities, as the case 
may be.” 


It has been held in Fomra’s case (supra) that the decision: of the Supreme 
Court in S. M..Nandy’s case is an authority for the -view that the Act 
does not contemplate giving of a notice and hearing to the person affected 
_ before the making of an order of requisition. ; AsiS. M. Nandy’s -case is a 
case in point on the Act with which we are ‘concerned,. we feel bound by 
the same, although we have not failed. to notice that the field of operation 
of the principles of natural justice has been extended to a_ large extent. 

But so far as the Act is concerned we held that it does not, either expressly 
“or by necessary implications, require a hearing to be given to the owner 
< or occupier before the- making of an order. The appellants are, however, 
entitled to make a representation to the’ respondent Nos. 1 to 3 ‘and, if 
“any such representation is made, the said respondents will no doubt 
gonsider the same: :. Be that-as.it.may, for the same reasons as given in 
Fomra’s:case (supra) which; we do not propose to repeat and, in. view of 


‘+; the said observation of the Supreme Court in -S. M. Nandy’s case (supra), 


it is difficult for us to accept the.contention of the appellants that ‘as no 
prior hearing was given to them the impugned order is invalid and void. 


"22. Before we conclude, it may’ be observed that in view of the 
conduct of the appellants, this Court should not exercise its discretion 
_in their favour. under. Article 226 of the Constitution. It has been already 
found that after the price was settled and, the Calcutta Electric. Supply 
. Corporation approved of the draft. agreement sent by the appellant No. 1: 
the. latter: deliberately avoided; the. completion of the sale of: the 
requisitioned premises. In our opinion, the appellants have :not come to 
this Court with clean hands and, accordingly, .on this oun the- writ 
petition is, algo liable , to, be dismissed. . a ang : 


23." “In thè result, for the reasons aforesaid the appeal is dismissed. 
Thore will, however, be no order as to costs. > .. . ; 
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l 24. On behalf of the appellants, a prayer has been made for the 

stay of operation of this judgment. Itis, however, submitted on behalf 
of the respondent No. 6, the’ Calcutta Electric’ Supply Corporation 
Limited that they would not demolish any structure, if there be any 
existing now, in the said premises No. 2, Park Lane, Calcutta, for a period 
of three weeks from date. 


In view of the said submission, we do not think that there is any 
necessity for staying the operation of the judgment for the said period. 


Mukherjee, J. : I agree. . 


P. R. 
| [ CIVIL REVISIONAL JURISDICTION ) 
Before Mr. Justice Nirmal Chandra Mukherji 
Decision: July 27, 1982 
Satyendra Nath Dutta Chowdhury Pad Petitioner 
Versus 
Ashutosh Bhattacherjee & An, aes Opposite Parties* 


West Bengal Premises Tenancy Act (12 of 1956), Sec..17(1) & 17(3)— 

“Deposit in Court or with.Rent Controller or pay tothe plaintiff”, meaning 

of—Deposits made in the name of Court, whether valid with in the meaning 
of sec. 17(1) ? 


The words “deposit in Court or with the Rent Controller or pay to the 
plaintiff” taken together mean that the deposit in Court or with the Rent 
Controller must be in the name of the plaintiff. Deposits cannot be made in 
the name of the Court, Such deposits, if made, should be construed as in 
valid deposits within the meaning of section 17(1) of the Act. 

Bhaskar Bhattacharyya see for Petitioner 
Asoke Sen Gupta and Kedar Nath Lahaina for Opposite Parties 


. The judgment of the Court was as follows :— 

This is an application under section 115 of the Code and ‘is directed 

. against Order No. 102 dated April 6, 1982 passed by Shri S. Banik, 
Munsif, First Additional District Court, Alipore, in Title Suit No. 273 of 
1978. The opposite party No. 1 brought Title Suit No. 521 of 1976 against 
the petitioner for ejectment onthe ground of default in payment of -rent 
from July, 1976. Opposite party No. 1 on August 18, 1981 filed as 
application under section 17(3) of the West Bengal Premises Tenancy 
Act. The learned Munsif by his Order No. 74 dated soa 22, 198] 


*Givil Order No. 1619 of 1982. 


` 
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was pleased to reject'the same. On June 15, 1981: opposite party ‘No. 1 
again filed an application under section 17(3) of the Act. The petitioner 
filed written ‘objection to the aforesaid application. But the learned 
Munsif, by the order referred to above, allowed the application under 
secti6n 17(3) and hence the present application. From Order No. 74 
dated 22.1. 81 it appears that defendant. No. 1° deposited the monthly 
rent in the name of the Court. He did not deposit the rent in the name 
of. the plaintiff. The defendant admitted that it was on inadvertent 
mistake. The Court found that the defendant had no laches of his own 
and the Court should not take hyper-technical view. The mistake could be 
rectified by a court’s order. In the cricumstences, the Court was of further 
opinion that for this mistake penal provision of section 17(3) should not be 
invoked and as such the application under section 17(3) was rejected. 


2. It was further ordered that the dispute regarding the relationship 
of landlord and tenant between the plaintiff and the defendant, will be 
heard at the time of peremptory hearing of the suit. It was also directed 
that an issue should be framed on that point. Even after this order, the 
defendant deposited rent in the name of the Court and not in the name 
of the plaintiff. The defendant’s application. under sections 17(2) and . 
17(2A) of the West Bengal Premises Tenancy Act was disposed of by 
Order No- 46 dated 6.3.80. In these petitions the defendant did 
not dispute .the relationship between the parties. In evidence the 
defendant admitted that the plaintiff was his landlord. It was stated that 
the defendant was inducted by Nirmal Chandra Bhattacharya at a monthly 
rent of Rs. 175/-. After Nirmal’s death, he has been paying rent to the 
plaintiff and was granted rent receipts by him. In the written statement 
also, the defendant did not dispute the relationship of landlord and tenant. 


< He only stated that the plaintiff was one of the owners of the suit 


property. In the petition of objection under section 17(3) it has also been 
stated that the plaintiff is not the sole owner. The learned Munsif was 
right to say that ownership is not necessary to determine the question 
relating to relationship of landlord and tenant. When the defendant 
admits that He was inducted by the plaintiff's predecessor and he was all 
along paying rent to the plaintiff’s predecessor and after his death, to the 
plaintiff it must be said that the relationship of landlord and tenant very 
much exists and in view of these assertions the defendant cannot be 
allowed to take up that plea. i . BETE 


“3, With regard to deposits, the learned Munsif found that even 
after condonation on the previous occasion the defendant failed to 
pay ront to the. plaintiff ‘or deposit rent in the Court in the name of the 
plaintiff. As such, ' the application under section 17(3) was allowed. ` 
Being aggrieved by the aforesaid order, the defendant has come up to this 


Court. 
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4. Mr. Bhaskar Bhattacharyya, learned Advocate appearing on 
behalf of the petitioner, submits that according to the provisions under 
section 17(1) of the Act the petitioner is entitled to deposit rent in Court 
and he has actually done so. In the section there is no provision that 
the defendant will have to deposit rent in the name of the plaintiff. 
I cannot agree with this submission. ` 


5. The words “deposit in Court or with the Rent Controller or 
pay to the plaintiff” taken together mean that deposit in Court or with 
the Rent Controller must be in the name of the’ plaintiff. , It’ cannot be 
deposited in the name of the Court. Such deposits must be considered 
as invalid deposits. _ f 


6. In this connection, Mr. Bhattacharyya submits referring to the ' 
provisions in the Civi] Rules and Orders that the Ministerial Officer 
scrutinised the challans and found no defect in the said challans and the 
same were passed. That means there was no defect, that was condoned 
when the challans were passed and such a condonation will be deemed to 
be a condonation by. the Court itself. I cannot also accept this submission 
of Mr. Bhattacharyya. On the previous occasions, the Court was 
kind enough in not enforcing-the penal provisions of section 17(3) and 
accepted the defendant’s plea that it was an inadvertent mistake. 
But, even after that, the. defendant deposited rents not in the name of 
the plaintiff but in the name of the Court. This time, the learned Court 
was quite justified in allowing the application under section 17(3). | find 
no merit in the present application and the same is rejected. 


There will be, however no order for costs in this application. 
S.N. R. 





[ CIVIL APPELLATE JURISDICTION } 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Monoj Kumar Mukherjee 
Decision: September 24, 1982 


_ State of West Bengal & Ors, sass Appellants 
Versus 

Bio-Drug a AKE A (P)Ltd, es Respondent? ` 

High Court Rules (Original Side}—Rule 27 of Chapter 16— 
Construction —Age-old practice prevailing im Original Side—Rule 3 of 
Chapter 40—Scope and effect. 

Medicinal and Toilet Preparation (Excise‘ Duties) Rules, 1956— 
Rules 902), 11 and 12—Interpretation— Whether impugned duties are 
recoverable as demanded in the circumstances of the present case ? 


t Appeal from Original Order No. 114 of 1982. 


G 
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In a writ application, the respondent company challenged the order 
of the Deputy Commissioner of Excise (Special), West Bengal, directing 
the respondent comp ny to pay a sum of Rs. 1,75,667°97 on account of 
excise duty payable under the Medicinal and Toilet Preparation (Excise 
Duties) Act, 1955, as amended by the Medicinal and Toilet Preparation 
(Excise Duties) Amendment Act, 1961 for the period from 1.6.61 to 31.3.71 
as upheld on appeal and alsc prayed for refund of Rs. 1.64,500/- paid by 
it from time to time towar ' assessment of excise duty. A Rule was issued 
on this application and ult mately the Rule was made absolute. Hence, 
the appeal by the State Government. 


The respondent raised a preliminary objection to the effect that the 
instant appeal was not maintatnable on the ground of limitation. 


HELD: The relevant rules of the Calcutta High Court Rules 
(Original Side) lay down the procedures to various matters. The procedure for 
obtaining a certified copy af a decree or order is to apply for the same and 
to get the decree or order, drawn up completed and filed in the CurrentRecord 
Department. This procedure has to be followed by the party who intends to 
get a certified copy of a decree or order and, tn case it is not followed, it is 
impossible for him to get the certified copy. Now, the practice that is 
referred to in Rule 3 of Chapter 40 of the High Court Rules must be of 
such a nature that without taking recourse to the same, it will not be 
possible to get a certified copy of a decree or order. In other words, the 
practice must be a step in the procedure. not providedin the rules, without 
which it is not possible to ob‘ain a certified copy. The practice should be 
considered to be an indispensable part of the procedure. Unless the practice 
is of the above nature, it will not come within the perview of Rule 3. 


If any practice has grown up in this regard, it cannot have the force 
of a rule by virtue of Rule 3. 


Now, the question arises whether any such rule of practice can be 
exalted to a rule of limitation. 


In view of the Supreme Court decision in Shantimoy Dey’s case, it 
is no longer possible to hold that as the appellant had not followed the 
practice by informing the officer concerned of the Current Record 
Department of the filing of the order appealed from, the delay caused 
thereby should not be excluded as time requisite within the meaning of 
section 12(2) of the Limitation Act, 1963 and the instant appeal should not 
be held tc- be barred by limitation. A party applying for a certified copy 
is not required to do something which is not incumbent upon him to do 
under the law. Therefore, the contention as raised by the respondent is 
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Hable to be rejected. That being so, the instant appeal was not filed beyond 
the period of limitation. The preliminary objection, IOS has 
been overruled. 


The prime question raised in this appeal by the Diis is whether 
the demand as made by the proper appellant is barred under Rule 11 of the 
Rules. The appellants contend that the Rule 11 is not applicable and the rule 
under which the impugned demand was made is Rule 9(2) of ihe Rules, and 
in any event, it is submitted, that Rule 12 which is residuary in character 
will apply. 


It appears that Rules 9, 11 and 12 are verbatim the same as Rules 9, 
10 and 10A respectively of Central Excise Rules, 1944 except that in Rule 11 
of the Rules, the period of limitation is 6 months, whereas in Rule 10 of the 
Central Excise Rules, it is 3 months. 


So far'as the instant case is concerned, it appears that there is no 
question of clandestine removal of goods and accordingly, Rule 9(2) is. 
not attracted. 


The officer concerned has not in the show-cause notice’ alleged that 
any misstatement was made in Appeal Rule No.2 forms. Even assuming 
that the respondent company had made misstatements in Appeal Rule 2 
forms as a result of which the duty was short-levied, the Rule under which 
the duty can be levied is Rule 1! and not Rule 9(2). Rule 11, prescribes a 
limitation of 6 months Jri the date on which the duty or charge was paid 
or adjusted in the owner’s account-current, if any. Admittedly, the demand 
for realisation of the amount of duty short-levied was made by the authority 
concerned long after’ the expiry of the said period of six months. So, the 
demand of the appellants for the said sum of Rs. 1,75,677°97p. was barred 
on the date the notice was served on the Company. 


It is contended that when goods are removed on the basis of deliberate 
misstatement in Appeal Rule 2 forms, it would tantamount to clandestine 
removal, so that such demand for payment of excise duty short-levied would 
come within the purview of Rule 9(2) which prescribes no period of 
limitation. The submission as made is not acceptable. Rule 11 of the 
Rules will be attracted if the short-levy of the duty takes place, inter alia, 
as a result of collusion of the owner of the goods with the Excise Officer. 
If there be such a collusion between the owner and the Excise Officer . 
concerned, there must necessarily be a misstatement in the Appeal Rule 2 
forms regarding the description or quantity of goods removed from the. 
manufactury. In that case, the misstatement would undoubtedly be a false 
statement, but it cannot be said that Rule 1! would not apply, for there is 
the collusion with the officer concerned So, if the meaning’ of the word 
‘misstatement’ is confined only to uhintentional wrong statement made. by. 
‘the owner in collusion with the officer concerned. As held in Bengal Paper 


1982 (2) CLI] State of West Bengal v. Bio-Drug Laboratories 351 


Mills’ case, the word, ‘misstatement’ in Rule 11 is not confined only to a 
bona fide wrong statement but it includes a false statement in Appeal Rule 2 
forms, the duty is short-levied Rule 11 will apply and the demand has to be 
made within 6 months of such short-levy, which has not been made in the 
instant case. i 

Rule 12 is a residuary provision and it applies only when there is no 
other specific provisions in the Rules. It appears that Rule 11 applies to 
the present case and as such there is no scope for invoking the residuary 
provision of Rule 12. 

In the instant case, it is not necessary to consider the contention of the 
respondent that the authority concerned was not competent to make the 
“best judgment” assessment for shere is no such provision in the Act or 
in the Rules. j 

Cases referred to :— 


(1) Smt. Prativa Bala Mitra v. Gourlal Mitra, ILR 1968 (2) Cal 554 
(2) Anunreported decision ın Appeal No. 51 of 1963 of Ramendra 
Mohan Dutt and Salil Kumar Hazra, JJ. disposed of on 
October 7/10, 1977 
(3) Charity Commissioner y. Padmavati, AIR 1956 Bom 86 
(4) Chandra Bhusan v. The Deputy Director of Consolidation, Uttar 
Pradesh, AIR 1967 SC'1272 
(5) State of Uttar Pradesh v. Maharaja Narain, AIR 1968 SC 960 
(6) Pramatha Nath Roy v. Lee, ILR 49 IA 307 | 
(7) Jijibhoy N. Surty v. T. S. Chettyar Firm, ILR 55 IA 161 
(8) Panjam Thirumala v. Anavemaraddy, ILR 57 Mad 560 
(9) Santimoy Dey v. Suraiya Properties (Pvt.) Lid, (1978) 4 SCC 159 
(10) Taher Brothers v. Benani Properties (an unreported decision of 
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1969) 
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(13) Inspector, Central Excise v. Bengal Paper Mills Co. Ltd., 82 


CWN 766 
Arun Prokash Chatterjee ( Senior Standing Counsel) 

and Mr. Bagchi ..... for Appellants 
Subrata Roy Chowdhury, P. K Roy and A. K. Roy .....,for Respondent 


The jadgment of the Court was as follows :— 

Dutt; J.: This appeal has been preferred by the State West 
Bengal against the judgement dated September 22, 1980 of Padma 
Khastgir, J. making absolute the Rule Nisi obtained by the respondent, 
Bio-Drug Laboratories (P) Ltd. on its application under Article 226 of the 
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Constitution. In the writ petition, the respondent challenged the order 
dated December 27, 1972, of the Deputy Commissioner of Excise 
(Special), West Bengal. directing the appellant to pay a sum of 
Rs. 1,75,667.97 on account of excise duty payable under the Medicinal and 
Toilet Preparation (Excise Duties) Act, 1955 as amended by the 
Medicinal and Toilet Preparation (Excise Duties ) Amendment Act, 1961 
for the period from June 1,1961 to March 31, 1971 as upheld on appeal 
by the Commissioner of Excise (Special), West Bengal and, thereafter, 
by the State Government. Further. the respondent claimed a refund of 
the sum of Rs. 1,64,500/- paid by it from time to time towards 
assessment of excise duty under the Act as amended. 


2 At the very outset, Mr. Subrata Kumar Roy Chowdhury, 
learned Counsel appearing on behalf of the respondent, has taken a 
preliminary objection to the maintainability of the appeal. It is contended 
by him that the appes] is hopelessly bared by limitation. In order to 
appreciate the said ccntention, the relevant .particulars relating to the 
question of limitation are set out below :— 


“September 22, 1980: Order appealed from was passed. 

September 23, 1980 : Application for a certified copy of the order 
was filed by the appellants. 

September 27, 1980 : Requisition put ‘in by the appellants for 
drawing up and completion of the order. 

April 5, 1982 ` : Information of the requisite number of folios 
and stamps is obtained by the appellants from 
the department and the appellants. furnished 
the same. 

April 8, 1982, : Memorandum of Appeal filed by the appellants 
with the leave of Court undertaking to file a 
certified copy of the order within the period of 


limitation. 
May 3, 1982 : Certified copy made ready for delivery to the 
- -appellants. 
May 4, 1982 : The appellants took delivery of the certified 


copy of the order appealed from”. 


3 Itıscontended on behalf of the respondent that the period 
betwcen November 24, 1981 when the order was completed and filed and 
May 5, 1982 when the folios were marked cannot be excluded in 
computing the period of limitation of the appeal, which is 30 days from 
the date cf the impugned order, inasmuch as the said period is not “time 
requisite” for obtaining the certified copy within the meaning of section 12 
of the Limitation Act, 1963. In support of the said contention, the 
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` learned Counsel for the respondent, has referred to us certain practice 
stated to be in vogue over years on the Original- Side of this Court in the 
matter.of obtaining. a certified copy of a decree or order, We shall 
presently notice such practice, but before we do that we may refer 
to Rule’ 27 of Chapter XVI of the, Original. Side Rules of this Court. 
The relevant portion of Rule 27 provides as follows :— 


+’ > - "Except as otherwise provided in the. rules, or unless otherwise 
ordered, application shall be made for the drawing up of every decree 
.and.order, other. than an order directing a person to furnish security, 
by requisition-to the Registrar in writing by the party In whose favour 
. the decree or order was made within three days from the date of the 
decree or the order, or, in default of his applying within such time, 
by any party within seven days from the date of the decree or order.” 


“d. In view. of Rule 27, the initial responsibility was of the 
_Tespondent to apply for the drawing up of the order by requisition to 
the Registrar in writing within three days of. the date of the. order. As 
the respondent did not take any steps in that regard, the appellants 
submitted a requisition for drawing up and. completion of. the order on 
Septernber 27, 1980. that is. within seven days of the. date of the order. 
The order was completed on November 24, 1981 and it. was filed by the 
_appellants in the Current Record Department of this Court. Therefore, 
up to that stage, that is-to say. up to November 24,. 1981, the appellants 


-. had-.acted in accordance with Rule 27. 


ta 


5. According to the respondent, after getting the order drawn up, 


‘completed and filed, the appellants did not take any further steps for 


obraining..certified copy till April 5, 1982 which they should have taken 
` much earlier consistent with.the age-old practice prevailing in the Original 
Side of this Court. The practice referred to by the respondent is that 
_ after a decree or order is filed, itis the duty of a party who has applied 
far a certified copy. of a decree or order for prefering an appeal against 
the same to immediately inform the Officer concerned. of the Current 
Record Department, who marks the folios, about-the filing of the decree 
or order. It 1s said that unless such information is given, the Officer 
concerned will not come,to know of the filing of the decree or order and, 
consequently, the folios will not be marked and the certified copy will 
not be prepared and delivered within a reasonable time and there will be 
„delay. Our attention has been drawn to-the following observation of 
Chakravarti, CJ. in a Bench decision of this Court in (1) Smt. Prativa Bala 
Mitra v.` Gourlal Mitra, ILR 1968(2) Cal 554., 
“It is stated by the office that no certified copy of any order or 
_~decree can be supplied till the decree or order has been filed and 
"thé copying department cannot Possibly | become aware whether a 
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decree or order has or has not been filed, unless it is informed. 
There has. accordingly, grown up a«practice of very long standing 
that immediately after a decree or order is filed, a party who has 
put in a requisition for a certified copy informs the copying 
department of the fact and then the copying department proceeds 
_to mark the folios”. 


6. In (2) an unreported decision of a Division Bench consisting of 
Ramendra Mohan Dutt and S. K Hazra, JJ. in Appeal No. 51 of 1963, 
disposed of on October 7/10. 1977, Dutt, J. who delivered the judgement 
of the Bench made the following observation in regard to the said practice 
as noticed by Chakravarti, CJ. in Pravita Bala Mitra’s case (supra) :— 


“With utmost respec. to the learned Chief Justice, I am 
constrained to hold that the practice laid down in the said judgement 
is not the correct practice which is followed in this Court. We have 
since been informed by the Registrar of this Court that the person 
who gave requisition for drawing up of thé decree files it after obtain- 
ing the same and then informs the Current Record Department that 
the decree has been filed Thereafter, the Current Record Department 
assesses the folios and the person asking for certified copy and who 
has already given requisition for getting the certified copy of the decree 
would then furnish the stamps on the folios and, thereafter, the folios 
are assessed by the Current Record Department and the same would 
be transmitted to the copying department and then it would made 
available to the party who has applied. for and paid for the stamps”. 


7 The learned Judge, therefore, recognises the practice of 
informing the Current Record Department as to the filing of the decree 
or order, and that without such information the folios cannot be 
assessed Chakravarti, C. J also referred to such a practice in the said 
observation, but it has been stated by him that the information about 
the filing of the decree or order has to be given to the Copying Depart- 
ment. Actually the information is to be given not to the Copying 
Department, but to the Current Record Department. Be that as it may, 
there is, therefore, along standing practice on the Original Side of this 
Court of supplying the Current Record Department with the information 
about the filing of the decree ór order so asto enable that department 
to mark the folios to be supplied by the party applying for the certified 
copy ofa decree or order. We had also called for a report from the 
Registrar of the Original Side of this Court. The Registrar has submitted 
a report which supports the contention of the respondent about such a 
practice prevailing in the Original] Side. 


8. Rule 3, Chapter 40 of the Original Side Rules provides :— 
"Where no other provision is made by the Code or by these rules the 
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present procedure and practice shall remain in force.” This rule has 
been relied on by the respondent in support of its contention that it was 
obligatory upon the appellants to follow the practice referred to above, 
and that the time which has elapsed due to the failure of the appellants 
in not informing the Current Record Department of the filling of the 
order cannot be excluded as time requisite or the time properly required 
to obtain the certified copy. 


9. At this stage, it may be mentioned that we have allowed 
Mr. Salil Kumar Ganguly, on the prayer made by him, to intervene in 
this appeal on behalf of the Incorporated Law Society only in so far as | 
it relates to the question of limitation It has been pointed out by him 
that after the decree or order is drawn up and filed in the Current Record 
Department, such “fling is entered in a ledger maintained in that depart- 
ment. The Officer of that department who marks the folios sits in the 
room next to that where the said ledger is kept. It is submitted by him 
that the officer who is entrusted to mark the folios may, without Jeast 
effort, look into the ledger and ascertain whether in any particular case 
the decree or order in respect of whichacopy application has been 
made has been filed or not. “Mr. Ganguly asserts that it is the duty of 
such officer to do the same but, as the litigants applying for certified 
copies of decrees or orders in their earnestness to obtain certified copies 
of the same earlier, inform the officer concerned about the filing of the 
decrees or orders and satisfy him about the same from the entries in the 
ledger, he does not generally move in the matter until he is so informed. 
Counsel submits that there is no need or necessity to inform the Officer 
concerned about the filing of the decree- or order which he can easily 
ascertain from the entries in the ledger. After the folios are assessed, 
such assessment js entered in the Folio Assessment Book which is 
accessible ¢o all. 

10. We may now consider whether, in view of Rule 3 of Chapter 40 
‘of the Original Side Rules quoted above, the long standing practice 
of informing the officer of the Current Record Department of the filing 
of the decree or order in that department has the force of law to be 
observed by the parties applying for certified copies of decrees or 
orders. In other words, whether the time that would pass by for non- 
compliance with such practice can be said to be ‘time requisite’ within 
the meaning of section 12 of the Limitation Act.. The Original Side 
Rules were framed in 1914. It is not known since when. such practice 
had come into vogue or whether it was in existence in 1914. Rule 3 
refers to ‘present procedure and practice’. So in order to invoke Rule 3, 
it has to be shown that the practice with which we are concerned was 
in existence at the time the rules were framed. There is, however, no 
evidence in that regard. 
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11. On the assumption that such practice was there in 1914, we 
may consider the scope and effect of Rule 3 with respect to such practice. 
Rule 3 will apply only if there is no provision in the Code or in the 
rules. There are, however. provisions in the rules for grant of certified 
copies and the assessment of folios, and these rules are Rules 9, 10 and 12 
of Chapter 4 ; Rule 72 of Chapter 36, Item Nos. 52 to 54; and Rule 4(4) 
of Chapt r 40. As the rules contain provisions relating to certified 
copies of decrees, orders and other docum:nts, it is doubtful if Rule 3 of 


Chapter 40 w.ll have any app'icution to the practice relied on by the 
respondent. 


12 The rules lay down the procedures relating to various matters. 
The procedure for obtaining a certified copy of a decree or order is to 
apply for the same and to get the decr:e or order drawn up, completed 
and filed in the Current Record Department. This procedure has to be 
followed by the party who intends to get a certified copy of a decree or 
order and, in case it is not follo ved, it is impossible for him to get the 
certified copy. In our opinion, the practice that is referred to in Rule 3 
must be of such a nature as that without taking recourse to the same, 
it will not be possible to get a certified copy of a decree or order. In 
other words, the practice must be a step in the procedure, not provided 
for in the rules, without which it is not possible to obtain a certified 
copy. The practice should be considered an indispensable part of the 
procedure Unless the practice is of the above nature, it will not come 
within the purview of Rule 3. 


13 In this connection, we may refer to a decision of the Bombay 
High Court in (3) Charity Commissioner v. Padmavati, AIR 1956 
Bombay %6- In that case, the practice of the Bombay High Court to, the: 
effect that the Attorneys were to draw the orders and place the same for the 
settlement thereof before the Prothonotary has been noted, and it has been 
held that any delay in having the said order drawn up by an Attorney 
cannot be excused It thus appears that unless the order is drawn up, the 
Certified copy cannot be granted. So the practice of drawing up of the 
order to be appealed against 1s a vital step in the procedure without which 
the appellant cannot get the certified copy to be annexed to the Memoran- 
dum of Appeal. In our opinion, therefore, the Bombay High Court was 
justified in taking note of such practice not provided in the rules and in 
considering the question of limitation with reference to such practice. 


14. The practice, which has grown up over years as referred to 
above and relied on by the respondent, of informing the officer of the 
Current Record Department, entrusted with the duty to mark folios, of 
the filing of the decree or order, is not suchas to say that if it is not 
followed, the certified copy would not be available. It may be that there 
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will be some delay, but such delay is quite immaterial. The delay may 
be for various reasons, There may be shortage of officers in the copying 
department, the record. may not be available at the proper time, the 
typist concerned may be over burdened with work etc. The framers of 
the rules seem to have considered the delay that might occasion for the 
reasons mentioned above which ts evident from the procedure of filing 
a Memorandum of Appeal on the Original Side without the certified copy 
of the decree or order with the leave of Court. In order to expedite the 
delivery of the certified copy a party may contact the officer concerned 
responsible for preparing and delivering the certified copy as it is done 
for informing the officer of the Central Record Departmant of the filing 
of the decree or order. If any practice has grown up in this regard, it 
cannot, in our opinion, have the force of a rule by virtue of Rule 3. 


15 The most important question is whether any such rule of 
practice can be exalted to a rule of limitation. The question was dealt 
with by the Supreme Court in (4) Chandra Bhushan v. The Deputy 
Director of Consolidation, Uttar Pradesh, AIR 1967 SC 1272. The facts 
in the case before the Supreme Court are that the Allahabad High Court 
had consistently laid down the practice that the period of 90 days which 
is the period fixed for appeal to the High Court from the judgement of 
the lower Court should be taken as the period for application for the 
issue of a Writ of Certiorari and the time can be extended only when 
circumstances ‘of a special nature which are sufficient in the opinion of 
the Court are shown to exist. Tne Supreme Court observed :— 


“But in the absence of a statutory rule the period prescribed for 
preferring an appeal to the High Court is a róugh measure; in each 
case the primary question is whether the applicant has been guilty of 
laches or undue delay. A rule of practice cannot prescribe a binding 
rule of limitation; it may only indicate how discretion will be 
exercised by the Court in determining whether havıng regard to the 


circumstances of the case, the applicant has been guilty of laches or 
undue delay”. 


Thus it, appears that although it was the practice of the Allahabad 
High Court that an application for the issue of a Writ of Certiorari 
should be made within the period of 90 days, the Supreme Court could 
not regard this rule of practice as a rule of limitation. 


16. In‘this connection, we may refer to a later decision of the 
Supreme Court in (5) State of Uttar Pradesh -v. Maharaja Narain, 
“AIR 1968 SC 960. The Allahabad High Court dismissed the appeal 
preferred by the State of Uttar Pradesh as barred by limitation. The 
order appealed from was passed on November 10, 1962 -and the appeal 
was filed on’March 29; 1963. The certified: copy of the order- annexed 
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to the Memorandum of Appeal showed that the copy was applied for on 
November 15, 1962 and the same was ready for delivery on January 3, 
1963. It appears that in addition to the copy referred to above, the 
appellant had applied for another copy of the order appealed from on 
December 3, 1962 and the copy was ready for delivery on December 20, 
1962. The appellant also applied for yet another copy of the same order 
on December 21, 1962 and that copy was made ready on the same date. 
There was no dispute that if the period of limitation was computed on 
the basis of those copies the appeal was barred by limitation. Indeed, 
it was contended on behalf of the respondents before the Supreme Court 
that the appeal was out of time in. view. of the fact that the appellant 
had applied for and obtained two other copies of the order appealed from 
and if time was calculated on the basis of those copies the appeal was 
beyond time. The Supreme Court, in overruling the decision of the 
Allahabad High Court holding the appeal as barred by limitation, 
distinguished two decisions of the Privy Council relied on by the 
Allahabad High Court in (6) Pramatha Nath Royv. Lee, LR 49 IA 307 
and (7) Jijibhoy N. Surty v. T. S. Chettyar Firm, LR 551A 161. The 
Supreme Court observed, inter alia, that there could be no question of any 
default as the steps taken by the appellant were in accordance with law. 
Further it was observed as follows :— 


“If the Appellate Courts are required to find out in every appeal 
filed before them the minimum time required for obtaining a copy of 
the order appealed from, it would be unworkable. In that event 
every time an appeal is filed, the Court not only will have to see 
whether the appeal is in time on the basis of the information available 
from the copy of the order filed along with the Memorandum of 
Appeal but it must go further and hold an enquiry whether any other 
copy had been made available to the appellant and if so, what was the 
time taken by the Court to make available that copy. This would 
lead to a great deal of confusion and enquiries into the alleged 
laches or dilatoriness in respect not of copies produced with the 
Memorandum of Appeal but about other copies which he might have 
got and used for other purposes with which the Cours has nothing 
to do.” 


17. The observation quoted above is of much importance so far 
as the instant case is concerned. If the rule of practice is considered to 
be a rule of limitation, in that case, every time an appeal is filed, apart 
from the information available from the certified copy, the Court will 
have to-make an enquiry whether.after the filing of the decree or order 
in the Current. Record: Department, the appellant had duly intimated the 
officer entrusted with the work of assessing the folios. This would 
require an affidavit.to be filed by the party filing the appeal which may 
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be controverted by the respondent by an affidavit-in-opposition. If such 
a dispute arises, it will be difficult for the Court to come.to a decision 
without taking the evidence of the said officer. Again, it will not be 
possible for the officer concerned to remember whether he was informed 
of the filing of the decree or order in the Current Record Department 
by the party applying for the certified copy of the same and, even if he 
remembers that fact, it may not be possible for him to remember the date 
on which such information was furnished to him. So, if such practice 
is upheld as a rule of limitation, there would bé much complication and 
confusion too. As has been observed by the Madras High Court in 
(8) Panjam Thirumala v. Anavemaraddy, ILR 57 Mad 560 and approved 
by the Supreme Court in Maharaja Narain’s case (supra) the words 
‘time requisite for obtaining a copy of the decree’ mean the time beyond 
the party’s control occupied in obtaining the copy which is filed with 
the Memorandum of Appeal and not an ideal lesser period which might 
have been occupied if the application for the copy had been filed on some 
other date. 


18. The latest decision of the Supreme Court in (9) Santimoy Dey 
v. Suraiya Properties (Pvt.) Ltd., (1978) 4 SCC 159 is directly on the 
question with which we are concerned, namely, ifarule of practice can 
be exalted to a rule of limitation. That question arose before the 
Supreme Court with regard to the very practice on the Original Side of 
this Court. A Division Bench of this Court held that the appellant not 
having followed the practice, he was not entitled to the exclusion of the 
entire period from the date on which he applied for the certified copy of 
the judgment and the date on which the certified copy was ready for 
delivery. It has been observed by the Supreme Court that granting that 
the procedure of the kind described by the High Court in its judgment is 
of a long-standing and is widely known, due allowance should have been 
made in the case for the faot that the appellant was conducting the 
litigation in person until the Letters Patent Appeal was filed. Thereafter, 
it has been observed that a rule of practice cannot be exalted to a rule of 
limitation because a rule of practice can only indicate how discretion 
should be exercised by the Court in determining whether having regard 
to the circumstances of the case, the party concerned has been guilty of 
laches or undue delay ; in other words, by treating a rule of practice as 
a rule of limitation, the Court cannot reject a petition for condonation 
of delay without considering whether in fact the petitioner is guilty of 
laches or undue delay. It is, therefore, manifestly clear from the above 
observation of the Supreme Court with regard to this practice prevalent 
on the Original Side of this Court, that such practice cannot be treated 
asa rule of limitation, so thatin case of non-compliance with the same. 
it cannot be said that the appellant will not be entitled to the exclusion 
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of time taken for such non-compliance. We are unable to accept the 
contention of the respondent that the said observation has been made by 
_ the Supreme Court as the appellant had appeared in person ‘and was not 
aware of the practice. The ‘consistent view of the Supreme Court 
expressed in the decisions referred to above including the present one is 
that a rule of practice cannot be engrafted into the provision of 
section 12(2) of the Limitation Act. In this connection, it may be pointed 
out that in an unreported decision of the Division Bench consisting of 
A.N. Ray, J. (as he then was) and S. K. Mukherjee, J. in (10) Taher 
Brothers v. Benant Properties, disposed of on April 18, 1969, though the 
said practice was referred to, yet it was not reliedon. In a later 
unreported decision of the-Division Bench in (11) Sudhir Kumar Banerjee v. 
Tukver Co. Ltd., (supra), Ramendra Mohan Datta and Hazra, JJ. did not 
also rely.upon the said practice asa rule of limitation. In our opinion, 
the Supreme Court in Santimoy Dey’s case (supra) has in unequivocal 
terms ruled that such practice cannot be treated as a rule of limitation. In 
view of the said decision of the Supreme Court, we are unable to hold 
that as the appellant had not followed the practice by informing the officer 
concerned of the Current Record Department of the filing of the order 
appealed from, the delay caused thereby. should not be excluded as time 
requisite within the meaning of section 12(2) of the Limitation Act and 
the appeal should be held to be barred by limitation. 

19. Our attention has been drawn to the fact that the respondent 
itself made an application for a certified copy of the order in question 
on November 25, 1981 and got the information about the number of 
folios and stamps to be furnished by it from the department concerned 
on November 30, 1981. The certified copy was ready for delivery on 
December 18, 1981 and on that day it was also delivered to the 
respondent. It is contended that in view of the fact that the respondent 
obtained the certified copy much earlier than the appellant inasmuch as 
the respondent had informed the officer concerned of the filing of the 
order in the department, the appeal should be held to be barred by 
limitation. We are unable to accept this contention. The contention 
may be answered ın the language of the Full Bench decision of the 
Madras High Court in Panjam Thirumala v. Anavemaraddy (supra) that 
the words ‘time requisite for obtaining a copy of the decree’ mean not 
an ideal lesser period but the time beyond the party’s’ control. In our 
opinion, a party applying for a certified copy is not required to do 
something which is not incumbent upon him to do under the law. The 
contention is, therefore, rejected. 

20. For the reasons aforesaid, we hold that the Memorandum of 
Appeal was not filed beyond the period of limitation as contended on 
behalf of the respondent. The preliminary objection is, accordingly, 
overruled. ares ‘idk 
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21. Now we may consider the merits of the case. The respondent 
manufactured medicines at its manufactory containing alcohol, which are 
dutiable under the Medicinal and Toilet Preparation (Excise Duties) Act, 
1955 und also non-alcoholic preparations which are not dutiable under 
the Act. The alcoholic products are made by the respondent under a 
licence issued in Form No. L-2 under the Medicinal and Toilet Prepara- 
tion (Excise Duties) Rules, 1956 ( heremafter referred to as the Rules). 
The licence is renewed from year to year. : 


22. For the purpose of removal of dutiable goods from th 
manufactory, the respcndent bas to comply with certain procedure 
prescribed by the rules. Under the procedure, an application in Form 
A.R. 2 in triplicate containing full details of the quantity, quality and 
description of the dutiable goods is to be filed with the Excise Officer 
on duty at the manufactory of the respondent. The Officer after 
checking, verifying and comparing the same with the entries in the 
M.G. 4 Registér maintained by the rsepondent assesses the duty payable 
thereon, and endorses the same on the A. R. 2 forms, two copies of 
which are retained by him. In accordance with the said procedure, the 
respondent removed dutiable goods from its manufactory during the 
period from April 1, 1961 to March 31, 1971 and paid excise duty 
amounting to Rs. 1,08,263.40. 


23. On November 8, 1971, the appellant’ No. 3, the Deputy 
Commissioner of Excise (Special), West Bengal, served a notice on the 
respondent calling upon him to show cause why its L-2 licence should 
not be revoked under Rule 87 and/or why it should not be dealt with 
under Rules 124, 125 and 9(2) of the Rules for its alleged failure to 
maintain correct and proper accounts of dutiable goods manufactured 
by it during the period from April 1, 1971 to September 16, 1971 and 
demanded a duty of Rs. 34, 931.65 being the difference between the duty 
payable on the goods removed and the duty paid by the respondent. 
The said sum of Rs. 34,931.65 was paid by the respondent. After the 
payment of the said am: unt. the respondent claimed the return of the 
books seized by the appellants before the said show cause notice was 
issued. f 

24. Instead of returning the books. the appellant No. 3 served a 
notice on the respòndent on October 7, 1972 informing the respondent 
that a sum of Rs..1,80,677.97 was payable by the respondent as duty on 
the dutiable goods manufactured by it and removed from the manufactory 
without payment of duty during the period from April 1, 1961 to 
March 31, 197!. After some written and personal representations were 
made by the respondent, the appellant No. 3 by his order dated 
December 28, 1972 directed the respondent to pay the sum of 
‘Rs. 1,75,677.97 as, arrear of excise duty for the said period. Being 
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aggrieved by the said order, the respondent preferred an appeal to the 
respondent No. 2, the Commissioner of Excise (Special), West Bengal, 
but the said appeal was dismissed by the order dated July 25, 1973. 


25. On September 21, 1973, the respondent moved a writ petition 
before this Court challenging the legality of the demand for payment of 
Rs. 1,75,677.97 alleged to be due by the respondent on account of excise 
duty for the said period from April 1, 1961 to March 31, 1971. It was, 
inter alia, contended on behalf of the respondent that the appellant had 
no jurisdiction to make the ‘best judgment’ assessment, for there was no 
such provision for such assessment in the Act orin the Rules, and that 
the said demand was barred by limitation under Rule 11 of the Rules. 
During the pendency of the writ petition, the respondent had to pay a 
total sum of Rs. 1,64,500 in terms of the order of this Court towards the 
arrear of excise duty as demanded. 


26.- The writ petition was, ultimately, heard by T. K. Basu, J. on 
December 14, 1976. In disposing of the writ application, the learned ` 
Judge directed the appellant No. 2, the Commissioner of Excise (Special), 
West Bengal, to give a fresh hearing to the respondent after making 
available to it certain information that was obtained by the appellants 
from the Central Government and such other matter as might be required 
by the respondent and to reconsider the impugned order dated July 25, 
1973 in the light of the submissions of the respondent at the further 
hearing. The learned Judge made it clear that he did not decide any 
question raised in the writ application and the respondent would be 
entitled to agitate all questions of fact and law at the said further hearing 
before the appellant No. 2. 


27. Pursuant to the said order of the learned Judge, the ‘appellant 
No. 2 gave a further hearing to the respondent, but he confirmed the 
previous order dated July 25, 1973 except that the period from April 
1, 1961 to June 30, 1961 was directed by him to be excluded from the 
computation of excise duty. Being aggrieved by the said order of the 
appellant No. 2, the respondent preferred an appeal before the State 
Government under Rule 127(1) of the Rules which was heard by Mr. 
Asoke Mitra, the Finance Minister of the State Government The said 
appeal was, however, dismissed by the Finance Minister. 


28. Thereafter, the respondent moved the present writ application 
and obtained the Rule Nisi out of which this appeal arises. Khastgir, J. 
who heard the Rule Nisi, came to the conclusion, inter alia, that the 
appellants had no jurisdiction to make a “best judgment’ assessment 
which is not provided for in the Act or in the Rules. It was also held by 
the learned Judge that the demand made by the appellants was barred by 
“Rule 11 of the Rules. Upon the said findings, the learned Judge quashed 
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the impugned assessment and demand and directed the refund of the 
said sum of Rs. 1,64, 500 to the respondent. The Rule Nisi was. made 
absolute. Hence, this appeal. : 


29. The principal question with which’ we are concerned in this 
appeal is whether the demand made by the appellant is barred under Rule 
11 of the Rules. It is contended by Mr. Arun Prokash Chatterjee, learned 
Senior Standing Counsel appearing on behalf of the appellants, that Rule 
l1 has no application, and the rule under which the demand was made is 
Rule 9(2) of the Rules. In any event, ıt is submitted by hım that Rule 12 
which is residuary in character will apply. In orderto appreciate the 
P it is necessary to refer to the said rules which are set out 

elow :— my 


9. Time and manner of payment of duty : (1). No dutiable goods 
shall be removed from any place where they are manufactured of 
any premises appartenant thereto, which may be specified by the 
Excise Commissioner in this behalf, whether for consumption, export 
or manufacture of any other commodity in or outside such place, 
until the excise duty leviable thereon has been paid at such place and 
in such manner as is prescribed in these rules or as the Excise 
Commissioner may require : 


Provided that such goods may be deposited without payment of 
duty in a warehouse or may be exported out of India under bond 
as provided in Rule 97: 


Provided further that the Excise Commissioner may, if he thinks. 
fit, instead of requiring payment of duty in respect of each separate 
consignment of goods removed from the place or premises specified 
in this behalf, or from’ a warehouse keep with any person dealing in 
such goods in account-current of the duties payable thereon and 
such account shall be settled at intervals not exceeding three months, 
and the ‘account-holder shall periodically deposit a sum therein 
sufficient in the opmion of the Excise Commissioner to cover the duty 
on the goods intended to be removed from the place of manufacture 
of storage. ' 


9(2). Ifany dutiable goods are, in contravention of sub-rule (1) 
deposited in or removed from, any place specified therein the 
manufacturer thereof shall pay the duty leviable on such goods upon 
written demand made by the proper officer, whether such demand is 
delivered personally to him or is left at the manufactory or his dwelling 
house, and he shall also be liable to a penalty to be determined by the 

_ Excise Commissioner which may extend to two thousand rupees, and 
such goods shall also be liable to confiscation. 
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11. Recovery of duties or charges short-levied or erroneously 
refunded.—When duties or charges have been short-levied through 
inadvertence, error, collusion or misconsttuction on the part of an 
excise officer, or through misstatement as to the quantity or description 
of such goods on the part of the owner, or when any such duty or 
charge, after having been levied, has been owing to any such cause, 
erroneously refunded the person chargeable with the duty or charge, so 

»  short-levied. or to whom such refund has been erroneously made, 
shall pay the deficiency or repay the amount paid to him in excess, as 
the case may, be, on written demand by the proper officer being made 
within six months from the date on which the duty or charge was 
paid or adjusted in the owner’s account-current, if any or en the 
date of making the refund. 


12. Residuary powers for recovery of sums due to Government.— 

Where these rules do not make any specific provision for the collection 

of any duty, or of any deficiency in duty if the duty has for any reason 

been short-levied or of any other sum of, any kind payable to the 

. . Collecting Government under the Act or these rules, such duty, 

deficiency in duty or sum shall on written demand made by the proper 

officer, be paid to such person and at such time and place, as the 
proper officer may specify. 


- 30. It may be stated here that Rules 9, Il and 12 are verbatim the 
same as Rules 9 and 10 and 10A respectively of the Central Excise 
, Rules, 1944 except that in Rule 11 of the Rules, the period of limitation 
"is six months, whereas in Rule 10 of the Central Excise Rules it is three 
; months ' 


31 Rule 9(2) of the Rules provides for the imposition of penalty 
‘and confiscation of the goods if removed without payment of excise 
duty in contravention of sub-rule (1). In (12) N. B. Sanjana v. Elphinstone 
Spinning & Weaving Mills Co. Ltd., ATR 1971 SC 2039, it has been laid 
down by the Supreme Court that in order to attract sub-rule (2) of 
Rule 9 of the: Central Excise Rules, which is the same as sub-rule (2) 
of Rule 9 of the Rules, the goods should have been removed clandestinely 
and without assessment. There is no allegation in the instant case that 
the respondent had clandestinely removed the goods from its manufactory. 
On the contrary, - it is not disputed that the goods were removed on 
‘the basis of applications made by the respondent in A. R. 2 forms on 
payment of duty assessed by the Excise Officer. There is, therefore, no 
question of clandestine removal of the goods and, accordingly, Rule 9(2) 
will have no application. It is, however, contended on behalf of the 
appellants that the respondent must have deliberately made misstatements 
in the A R. 2 forms as to the gijality and quantity of goods removed by 
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it asa result of which the excise duty was short- levied. Itis true that if 
really the duty had been short-levied as alleged by the appellants, the 
goods must have been removed on the basis of some deliberate mis- 
Statements made in the A. R. 2 forms. The appellants have not, however, 
in the show cause notice alleged that any misstatement was made in the 
A. R. 2 forms. Even assuming that the respondent had made mis- 
statements in the A. R.2 forms as’ result of which the duty was short- 
levied, the Rule under which such duty can be realised is Rule 11 and 
not Rule 9,2). Rule I! prescribes a limitation of six months from the 
date on which the duty or charge was ‘paid or adjusted in the owner’s 
account-current, ifany. Admittedly, the demand for realisation of the 
amount of duty short-levied was made by the respondent long after the 
expiry of the said period of six months. So the demand of the appellants 
for the said sum of Rs. 1,75,677°97 was barred on the date the notice 
was served on the respondent 

32. The learned Senior Standing Counsel, however, submits that 
when goods are removed on the basis of deliberate misstatements in 
the A. R. 2 forms, it would tantamount to clandestine removal, so that 
such demand for the payment of the excise duty short-levied would come 
within the purview of Rule 9(2) which prescribes no period of limitation. 
We are unable to accept this contention. Such a contention was made in 
respect of Rule 10 of the Central Excise Rules which is similar to Rule 11 
of the Rules with which we are concerned, before a Division Bench of 
this Court in (13)-Jnspector, Central Excise v. Bengal Paper Mills Co. Ltd., 
82 CWN 766. It was held in that case that the word “misstatement” in 
Rule 10 of the Central Excise Rules does not mean only bona fide 
“misstatement”, but also includes statements which are alleged to be false. 
Rule 11 of the Rules will be attracted if the short-levy of the duty takes 
place, inter alia, as a result of collusion of the owner of the goods with 
the Excise Officer. If there i is such a collusion, between the owner and 
the Excise Officer, there must necessarily be a misstatement in the A. R. 2 
forms regarding the description or quantity of goods removed from the 
manufactory. In that case, the misstatement would undoubtedly be a 
false statement, but it cannot be said that Rule 11 would not apply, for 
there is the collusion with the officer. So, ifthe meaning of the word 
“misstatement” is confiied only to unintentional wrong statement, it 
would be difficult to reconcile such a meaning with an intentional mis» 
statement or false statement made by the owner in collusion with the 
officer concerned. As heldin Bengal Paper Mill’s case, the word ‘‘mis- 
statement” in Rule 11 is not confined only to a bona fide wrong 
statement, but it includes a false statement ag well. So, if in consequence 
of a felse statement in A. R. 2 forms, duty is short-levied, Rule 11 will 
apply and the demand has to be made within six months of such short- 
levy, which has not been made in the instant case, 
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33. We are not impressed with the cotention of the learned Senior 
Standing Counsel -that in any event, Rule 12 will apply. Rule 12 is a 
residuary provision and it applies only when there is no other specific 
provision in the Rules. As we have found that Rule 11 applies, there 
is no scope for invoking the residuary provision of Rule 12. The learned 
Judge, therefore, was perfectly justified in holding that the demand of 
the appellants was barred by Rule 11 of the Rules. - 


34. In view of our above finding, it is not necessary for us to 
consider the contention of the respondent that the appellant No. 3 could 
not make a ‘best judgment’ assessment, though such an assessment is not 
provided for in the Act or in the Rules. 


35. For the reasons aforesaid, the appeal fails and it is dismissed. 
There will, however, be no order as to costs. 

No order need be made on the application which shall be deemed 
to have been disposed of along with this judgment. 


Mukherjee, J.: I agree. 
N.C. S. 


[ CIVIL REVISIONAL JURISDICTION | 
Before Mr. Justice Chittatosh Mookerjee 
Decision: June 4, 1982 ` 
Krishna Pal & Apr, sees (Deft) Petitioners 
- Versus _ 
Asoke Kumar Pal Pah NI kaka (PI) Opposite Party" 


Hindu Marriage Act (25 of 1955), Secs. 7(1) & (2), 8, 12(1) & 19— 
Suit for declaration that no marriage between parties took place etc.— 
Whether Maunsif has jurisdiction to entertain and try instant suit— 
Solemnisation of Hindu marriage—Customary rites and ceremonies of 
parties to marriage and their functions in Hindu marriage—Saptapadi— 
Interpretation. Í 


Where the plaintiff in his plaint has not prayed for restitution of 
conjugal rights or for dissolution of:marriage, neither section 9 nor 
section 13 of the Hindu Marriage Act would be attracted. ’ 


After the enactment of the Hindu Marriage Act, 1955, although the- 
Hindu marriage has ceased to be wholly sacramental, section 7(1) of the 
Act still provides that a Hindu marriage shall be solemnised’ in accordance 
with the customary rites and cerémonies_of either party to the marriage. 
Further, section 7(2) states that where such rites and ceremonies include 


`- the ‘Saptapadi’, the marriage becomes complete and binding when the 


'*Civil Rule No. 2224 of 1980. 
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seventh step is taken. Hence, section 7 of the Act has retained and has 
provided for continuance of performance of customary rites and ceremonies 
and has. made the same binding upon ‘the partles. “The provision for 
registration of a Hindu marriage under section 8 of the Act is only optional 
and the same does not constitute a condition for making a Hindu marriage 
complete and binding. The registration made under the Hindu Marriage 
~ Actis merely an evidence of proof of Hindu marriage which has been 
solemnised in accordance with the customary rites and ceremonies of the 
parties to the marriage. Therefore, where a Hindu marriage had not 
been sqlemnised as per section 7 of the Act, the registration under section 6 
of the Act by itself will not result in making the marriage complete and 
binding between the parties-to the marriage. At best, the registration of a 
marriage between the parties may raise a presumption of marriage having 
been solemnised between the parties: 


The expression, ‘any marriage solemnised’ in section 12(1) of the 
Hindu Marriage Act, means a marriage which has been solemnised in 
accordance with the customary rites and ceremonies of either party thereta. 
Where the plaintiff’s allegation is that-no marriage was solemnised, sub- 
section ( 1) of section 12 of the Act which provides for annulment of voidable 
marrlages is not attracted. 


Syama Prosanna Roy Chowdhury and Arun K. Mitra esas for Petitioners 
Tarun Chatterjee > a for Opposite Party 


. The judgment of the Court was as follows : — 


“The present petitioner is defendant No. | in a suit brought by the 
plaintiff-petitioner in the First Court of Munsif at Bankura, inter alla, for 
a declaration that on 20th January, 1977 or-any other date, no marriage 
between him and the defendant No. 1 was solemnised according to Hindu 
Shastras or according to any other law and also for a declaration that 
the child born to defendant No. 1 was not by the loins of the plaintiff. 
The second prayer in the plaint of the said suit is for a declaration that 
the’entries regarding the said alleged marriage in Bankura Sub-registry 
Office dated 21st January, 1977 were fraudulent and null.and void. The 
plaintiff-opposite-party has also prayed for permanent injunction to 
restrain the defendant No. I from claiming herself as the married wife 
of the plaintiff or from asserting that the child to whom she has given 
birth was born by the loins of the plaintiff. The defendant Nos. 1 and 2 
have-contested the said suit by filing a written statement. They have, 
inter alia, pleaded that in fact the marriage between the plaintiff and the 
defendant No. 1 was duly solemnised according to the Hindu rites and 
the registration of the said marriage was duly and properly made. The 
defendants have further averred that the suit was, in substance, for 
annulling the marriage- between the parties and, therefore, it was not 
maintainable in the Munsif’s Court at Bankura. 


4 
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2. The learned Munsif has answered Issue No. 4 relating to his 
jurisdiction to try the suit in favour of the plaintiff by holding that the 
reliefs claimed in the plaint were not covered by sections 9 and 13 of the 
Hindu Marriage Act. - - 


3. . Section- 19 of the Hindu Marriage Act, 1955 has, inter alia, 
provided that every petition under the said Act shall be presented to the 
District Court Within the local limits of ~ whose ordinary civil 
jurisdiction :— À l 


(i) the marriage was solemnised, or _ 


(ii) the respondent at the time of the presentation of the petition, 
resides, or 


(iii) the parties to the marriage ja resided together, or 


(iv) the petitioner is residing at the time of the presentation of 
the petition, in a case where the respondent is, at that time, residing 
outside the territories to which this Act extends, or has been heard 
of as being’alive fora period of seven years or more by those persons 
who would naturally have heard of him if he were alive. 


4. The expression, “District Court’? under clause (b) of section 3 
of the Hindu Marriage Act means the Principal Civil Court of original 
jurisdiction and any other Civil ‘Court which may be specified by the 
State Government, by Notification in the Official Gazette in this behalf. 
Therefore, the principal point in this Rule is whether or not the present 
suit instituted by the plaintiff-opposite-party in the First Court of Munsif 
at Bankura is either in form or in substance a petition under the Hindu 
Marriage Act. In the event the said point be answered in favour of. the 
defendants the plaint would be liable to be returned for presentation to 
the District Court. I have set out the reliefs prayed for in the instant - 
suit, which are in substance for declaring that no marriage was 
sojemnised according to the Hindu rites between ‘the plaintiff and the 
defendant No. 1, the registration of the said alleged marriage was null 
and void and that the child begotten by the defendant No. 1 was not the . 
-child of the plaintiff. The plaintiff also prayed for permanent injunction 
to restrain the defendants from making the aforesaid presentations. 


5. In my view, when the plaintiff has not prayed for restitution of 
conjugal rights or for dissolution of the alleged marriage, neither section 9 
nor section 13 of the Hindu Marriage Act would be attracted to the facts 
of the present case. Mr. Roy Chowdhury has, however, submitted that 
the suit is in substance for annulling the marriage between the plaintiff 


_ and the defendant No. 1 by a decree of nullity on the ground that the 


consent of the plaintiff was obtained by force or by fraud (vide clause (c), 
sub-section (1) of section 12 of the Hindu Marriage Act). Mr. Roy 
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Chowdhury has further submitted, that. such a petition under section 12(1)- 
(c) of the Act could not be entertained as the plaint has been presented 
more than one year after the alleged force had ceased to operate or the 
alleged fraud was discovered by the plaintiff and section 12(2){a)(i) of 
the Act would be a bar to the plaintiff for obtaining any relief by way of 
annulment of his marrage with defendant No. 1. 


6. In deciding whether or not the plaint filed by the plaintiff- 
Opposite-party is, in substance, a petiticn under section 12(1)(c) of the 
Hindu Marriage Act for annulling the alleged marriage between the parties 
by a decree of nullity, it may be indicated at the preliminary stage that 
the Court has not been called upon to record a finding about thetruth or 
otherwise of the allegations made in the plaint of the suit. The only 
question for consideration at this stage is whether on the basis of the 
averments made in the plaint and the prayers contained therein, the 
instant ‘suit is a suit for annulment of the alleged marriage by the parties 
by a decree of nullity. $ 


7. After the enactment.of the Hindu Marriage Act, although the 
Hindu marriages have ceased to be wholly sacramental, section 7 of the 
said Act still provides that a Hindu marriage shall be solemnised in 
accordance with the customary rites and ceremonies of either party thereto 
(vide, sub-section-(1) of section 7 of the Hindu Marriage Act). 
Sub-section (2) of section 7 further prescribes that where such rites and 
ceremonies include the ‘Saptapadi’, the taking of seven steps by the bride- 
groom and the bride jointly before the sacred fire the marriage becomes 
complete and binding when the seventh step is taken. Thus, section 7 
of the Hindu Marriage Act has retained and has provided ‘for continuance 
of the performance of the customary rites and make.,the same binding. 
The provision for registration of a Hindu marriage under section 8 of 
the Hindu Marriage Act is only optional and the same does not constitute 
a condition for making a Hindu marriage complete and binding. A 
registration made under the Hindu Marriage Act furnishes the proof of a 
Hindu marriage which has been solemnised-in accordance with the 
customary rites and ceremonies of either party thereto. Therefore, where 
the marriage has been solemnised as laid down in section 7 of the Hindu 
Marriage Act, the registration under section 8 by itself will not result in 
making the marriage complete and binding between the parties. But the 
plaintiff bas averred that no ceremony according to Hindu rites took 
place and, therefore, registration of the alleged marriage was fraudulent 
and null and void. I, however, record no finding as to the truth or 
otherwise of the ‘alleged allegations of the plaintiff. The Munsif*s 
jurisdiction to entertain the instant suit ought to be decided on the basis 
of the averments made a d the reliefs prayed for in the plaint without 
deciding the merits of the case. 
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8. The expression, “any marriage solemnised” in. sub-section (1) 
of section 12 of the Hindu Marriage Act means a marriage which has 
been solemnised in accordance with the customary rites and- ceremonies 
of either party thereto. The plaintiff’s allegation iy that no marriage was . 
solemnised between him and the defendant No. 1. Therefore, sub- 
section (1) of section 12 of the Hindu Marriage Act which provides for 
annulment of voidable marriage is not attracted to the present case. 
-But in the event the Court ultimately finds that the marriage according 
to Hindu rites. was solemnised, then obviously, until the marriage is 
annulled by a decree of nullity or dissolved by a decree of divorce the , 
parties would continue to be married with -each other. For the same 
reason, at this stage the Court need not consider whether section 12(2)(i) 
of the Hindu Marriage Act would be a bar to the plaintiff to obtain 
annulment of- his alleged marriage with defendant No. 1 under 
section 12(1) of the Act. 

9. As already stated, the plaintiff has chosen not to pray for any 
relief either by way of annulment of marriage by a decree of nullity or 
by way of a decree for dissolution of the alleged marriage, the plaint filed 
'by.him cannot be considered to be a petition under the Hindu Marriage 
Act. , The plaintiff has sought for certain declaration regarding the 
status of the parties and for consequential reliefs and the learned Munsif 
has jurisdiction under the Specific Relief Act to consider whether -the 
Plaintiff has made out any. case for obtaining such discretionary, 
declaratory and consequential reliefs. 1 add that the findings and obser- 
‘vations made by the learned Munsif Tegarding the maintainability of the 
suit did not amount to determination of any other issue framed by him. 

I, accordingly, discharge. this Rule without any order as to costs. 
Let the records be sent down expeditiously. . 

P.R. 


[ CIVIL REVISIONAL JURISDICTION ] ` 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
| Sachindra Nath Sanyal 
Decision: October 5, 1982 


reiri (Tenant) Petitioner 


M. L: Bajaj 
‘ Versus 
Rashika Khatoon Eh (Landlord)- Opposite Partyt- 

West Bengal Premises Tenancy Act (12 of 1956), Sec. 17(1) & 17(3) 
—Statutory obligation to pay or deposit rent by tenant impleaded in 
Ejectment Suit based on any ground specified in sec. 13(1)—Two ‘parts of 
‘sec. 17(1)—Second part of sub-sec. (1) is not contingent on the first part— 


Scheme of Act—Interpretation. ron) 
*Civil Revision Case No. 744 of 1979. 
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Expressly- the Besi has ene that the ébligation. imposed by 
Section 17(1) of.the West Bengal Premises Tenancy Act, 1956, has to be 
discharged by the defendant ( tenant) in every suit or proceeding for eviction 
based on any of the grounds referred to in section 13(1) of the Act. That 
being so, there is. no. scope for thinking” that section 17(1) would not be 
„attracted unless one of the grounds i in support of the plaintiff’s claim for 
‘eviction is ‘default in - payment of rent’ within the meaning of 
section 13(1)(i) of the Act. - 5 


The first part of section 1 7(1) when: it speaks of ‘for the period for 
which the tenant may have made default’ contemplates that the liability 
under .that part may not .arise_in all cases ; it will arise only when there 
exists any default. prior To the suit. But the obligation imposed by the 
latter part of the said: sub- -section (1) is unconditional, when it provides that 
in every such sult the tenant must “continue to deposit or pay month by 
month by the 15th of each succeeding month a sum equivalent to the rent 
at that rate”. Therefore, on the language of the said sub-section the latter 
pari. may ‘have tts application even when the first part is not attracted. 
and ds such one is “not contingent: upon the other. The words ‘shall 
thereafter’ merely.connote the point of time when the payment or deposit 
_under . the latter’ part of the sub-section is to be made, not making it 
dependent upon the obligation imposed on the first part. That being so, it 
is rather difficult to accept the contention on béhalf of the tenant-defendant 
that the obligation sought to be imposed by the latter patof the sub-section 
| is contingent. upon there being ho. arrears’ prior to the suit which would 
entail'an obligation under the’ first part thereof.” That apart, from the 
- scheme ofthe Act it is quite evident that the, Legislature intended that the 
tenant should discharge his rent- -liability SO long as he enjoys the benefit of 
the statutory tenancy. So long as no suit or proceeding for his eviction 
` is_ instituted the tenant is to discharge that obligation either by paying the 
same to the landlord i or by. depositing. it with the Rent Controller. Once, 
_howeyer, a ‘suit or proceeding for his eviction ‘has been initiated, the statute 
prescribes the new mode,contemplated by section 17. But the object still 
remains the same, -namely, in order to enjoy- the benefit of the statutory 
protection the tenant must discharge. his liabili ik to the sandea, 


a 


~ Cases referred to — 
(1) -Harendra Nath ‘Chatterjee v. Sailendra ‘Krishna Saha, “AIR 1967 | 
- `. Cal 185 l 
- (2) Siddheswar v. Prakásh Chandra AIR 1964 Cal 105 - 
< (3) ` Kaluram `ò. “Baidyanath, AIR 1965 SC 1909 
(4) - Gouri Sankar v. Mrinalini, AIR 1973- Cal 410 ` 
(5) R. Jaiswal v. R. S: Shaw, 64 CWN 880° k 
s. Bose. R. N- Das ‘and S. Maz umderr ` wp es Dusa fo or Petitioner 
Sudhis Das ‘Gupta and Subhendu Sekhar fey ©. for Respondent. 


372. M: L. Bajaj v. Rashika Khatoon [1982 (2) CLI 


The judgment of the Court was as follows :— 


Sen, J.: A short point involving interpretation of sub- section (1) 
of section 17 of the West Bengal Premises Tenancy Act, 1956 (hereinafter 
referred to as the said Act) raised in. this Rule issued on a revisional 
application has been referred to the Division Bench by our learned 
brother, P. K. Banerjee, J. 


2. The Rule was obtained by the tenant/defendant in: a suit for 
eviction and is directed against an order ‘dated January 17, 1979, passed 
by the learned Chief Judge. City Civil Court, Calcutta, allowing an 
application under section 17(3) of the said Act, ‘filed by the plaintiff/ 
opposite party thereby striking out the defendant’s defence against 
delivery of Possession.- His defence against delivery of possession was 
struck out because of his failure-to deposit amounts equivalent to, 
monthly rent for several months pending the suit but subsequent to its 
_ institution in accordance with the latter part of sub- -section(1) of section 17 
of the said Act. In striking out the defence against delivery of possession 
the learned Chief Judge overruled thé contention raised on behalf of 
the defendant, to the effect that since the defendant was not in default 
in payment of rent prior to the suit he was under no obligation to 
deposit any arrears in terms of the first part of the said sub-section and 
necessarily he had no obligation either to deposit any amount equivalent 
to monthly rent for the months subsequent to the suit, which obligation 
coulď have arisen only in continuity of the obligation imposed by the 
first part. It was so overruled when the learned Chief Judge held. that 
although the defendant was not in default io payment of rent at the time 
of institution of the suit, which had been instituted solely on the ground 
of reasonable requirement, his subsequent failure to deposit rent on 19 
occasions pending the suit within time in terms of the latter part of 
sub-section (1) of section 17 would attract the provisions-of section 17(3) 
of the said Act. 


3. Appearing in support of this Rule, Mr, Bose has raised: the 
same contention which was unsuccessfully raised before the learned 
Chief Judge and which he claims was erroneously overruled. by the 
said Judge, According to Mr. Bose the learned Chief Judge misread 
the provision of section 17(1) of the said Act, in not appreciating that 
the two parts of that sub-section are not independent of each other and 
tenant’s liability,under the later part thereof does not arise unless he is 
default in payment of rent prior to the suit and, as such, has suffered a. 
liability to deposit arrears in terms of the first part of that sub-section. 
Mr. Bose wants us to read section 17(1) of the said Act to mean and 
contemplate a process of <deposit in an uninterrupted chain which 
originates only on the existence of presuit arrears ; in his view only. where 
a tenant/defendant is in arrears prior to the suit, section LAH of the said 
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‘ 


Act has its lensa aad requires him to pay or deposit the entire such 
arrears- together with the arrears: ‘that may have accrued subsequent 
thereto upto the end of the month previous to that ir which the deposit 
or the payment is-being made and then continue to goon depositing an 
amount equivalent to monthly rent for. current months subsequent 
thereto. Mr. Bose-contends that- the obligations imposed by the two 
parts of thts sub-section are so interlinked that the latter has been made 
contingent upon the former, so that ina given. case—as is ‘the case now 
before us—where the tenant/defendant had incurred no obligation to pay 
_ or deposit any amount contemplated by the first Part, no question arises 
'. for him to-continue to pay or deposit any amount , whatsoever . in terms 
of the latter part of that sub-section. Reliance iis placed, by Mr. Bose 
on a single Berich ‘decision of this- Court in the case of (1) Harendra 
Nath Chatterjee v. Sailendra Krishna Saha, AIR 1967 Calcutta 185 which 
“well- -supports his contention. Reliance 'is.also placed by Mr. Bose on 
certain observations made by the different Judges constituting the Special 
Bench in the case of (2) Siddheswar. v. Prakash Chandra, AIR 1964 
. Calcutta 105 apd the observations ‘of the- Supreme Court made in the 
case of (3) Kaluram v. Baidyanath, AIR 1965 SC 1909. In support of 
this Rule Mr. Bose incidentally raisêd ‘another. point. which had not been 
raised in the Court below. The point so raised is to the effect that the 
tenant/defendant having raised, a dispute as to the existence of relationship 
of landlord and tenant between the parties in’ his defence, , the learned. 
_Chief Judge could not’ have allowed an application under section 17(3) 
of the said Act and struck out his defence against delivery of possession 
upon first: deciding the said Siipute, 


“4. Mr,” Dasgupta, appearing on behalf -of the plaintiff/landlord, 
fea contested both the points thus raised by Mr. Bose. According to 
Mr. ‘Dasgupta upon plain reading of sub-section, Al) of’ section-17 of the 
said Act, it would be evident that the obligation imposed by ‘the latter 
part of it, is not contingent upon there’ being arrears prior to the suit 
7 which invokes the liability under the’ first part of. that sub-section ; the 

two parts of that sub-section: are -not interdependent in that way so that 
even if there be no arrears prior to the suit, which is ‘required to be paid 
or deposited in the: manner prescribed by the-first part of that sub-section 
yet the statute contemplates that the tenant/defendant must go on paying 
and/or depositing the current rent in a ‘manner prescribed by the latter 
- part of that sub-section.. Accordiog to Mr. Dasgupta the decision of the 
-learned single Judge in the case ‘of Harendra..Nath v. Sailendra’ (supra) 
stands overrulediby-a later Benth decision ‘of’ this Court in the case of 
(4)- Gouri Sankar v. Mrinalini,AIR-1973 Calcutta: 410. In his turn Mr 
Dasgupta has relied upon certain’ observations of the Special Bench as 
also. of the “Supreme Court in the cases relied on by Mr. Bose in 
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contending that those decisions instead of supporting the contention of 
Mr. Bose go against him. So far as the-second point raised by Mr. Bose is 
concerned. Mr. Dasgupta has contended that no such dispute: as- to 
telationship had really been raised and in any event such an objection not 
having been raised at the hearing of the application under section 17(3) of - 
the said Act, Mr. Bose should not be -premitted-to raise such a point 
at this stage.. oe . | s oe 


Paes 


-7 5. The first point raised by Mr. Bose is of some ia patiaake and ` 
has been carefully considered by us. Weare, however, unable to accept 
such a contention in view of the scheme of the Act and the clear terms of , 
sub-section (1) of section 17 ‘thereof. If we are to accept stich a contention, | 
then we have to hold further that section 17(1) would have no application 
unless one of the grounds in support of the claim for eviction is default 
- contemplated by section 13(1)(i) of the said Act That, however, would be 
apparently contrary to the clear terms of the sub-section when it speaks 
of. “On a suit or proceeding being instituted by the landlord on any of 
the grounds, Teferred to in section 13”, The Legislature, therefore, expressly 
< provided that the obligation imposed by section 17(1). of the said Act _ 
- has to be discharged by a tenant/defendant i in every suit or proceeding. for 
eviction based onany of the grounds referred to in section 13. The first. ; 
part when it- speaks of-‘for the period for which the ‘tenant may have 
made default’ contemplatés | that the liability’ under that part may not 
-arise in all- cases ; it would arise only when there. exists default prior to : 


`- the. suit. But the obligation imposed by. the latter part of that sub-section 


-is unconditional when it provides that in every such suit the tenant must. 

- ‘continue “to deposit or pay month by month by [5th of each succeeding 
month a sum equivalent, to the -rent at- that. rate’. Therefore, on the: 
language of this sub-section the latter part may have its application even | 

- when the first part is not attracted and as such one is not contingent ` 
upon the other.: The words ‘shall- thereafter’ merely connote’ the point.. 
of time when the payment.or the deposit under the latter part is to be. 
made not making it dependent on the obligation imposed by the- first 
part. Hence, it is difficult for, us to accept the contention of Mr. Bose 
that the, obligation sought to be imposed by the latter part of that. suba, 
section 1s contingent upon there being arrears -prior to the. suit < 
which would entail. an obligation -under the first part thereof. That- 
apart, on the scheme of the -statute it is quite evident that the- 

Legislature wanted the tenant to discharge his rent-liability so long he.” 

enjoys the benefit -of his- Statutory tenancy. So long as no suit or. 

proceeding for. his eviction is instituted he-is to discharge that obligation: - 
either by paying the same to the landlord: or depositing the-same with 

- the Rent Controller. Once, however, a suit or a proceeding for his - 

- eviction is instituted the statute prescribes the new mode contemiplated by 
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- section 17., But the: object still remains the same, namely, in order. to 
enjoy the ‘benefit of the statutory protection the tenant must discharge 
his rent-liability to the landlord. ‚The ‘contention put forward by Mr. 
Bose cannot be accepted consistently’ with this scheme: because in that 
event in every case where a suit. or proceding~for eviction against a 
tenant is instituted on any ground-. other. than the ground of default or 

. where the tenant/defendant had not been in arrears priorto the suit, 
- he would cease to have any. obligation whatsoever to pay rent to his 
landlord so long such a suit or proceeding continues to be pending. That 
certainly in our view is not contemplated by the legislature in enacting 
- the material ; provision. 


ax" 6 We would now proceed’ to- ada the: different decisions cited 
“before us. We have. already” indicated that the’ decision of a learned 
single Judge of this Court in- the case of. Harendra Nath v. Sailendra, 
(supra) well-supports the contention- of Mr. Bose. «In that casé, the 


. learned Judge was relying upon the ‘observations of Banerjee, J. in the case 


of (5) R. Jaiswal v: R. S. Shaw, 64 CWN 880. - Interpreting the first part 
of sub-section (1) of section: ‘17, Banerjee, J. Observed:— - 


“The tenant is not. certainly called upon to make any deposit 
under the first -part of ‘section 17(1) unless he is in default in 
~- payment of rent for any month or months: The words “including 
a period subsequent thereto upto the end of the -month previous 
‘to that.in which the ‘deposit or payment is. made”, in my opinion, 
do not introduce any liability for payment in cases where there 
was‘ no default. The words- “including” and “thereto” linked up 
such payment with payment of. rent in default’. 


“In the case of Harendra Nath Chatterjee case the learned Judge not 
only relied upon the aforesaid observation but proceeded to extend the 
same by linking up the second part of that sub-section with the first part 
when he observed: “Now, there being no default, there cannot be a 

_ period: subsequent thereto, just as noticed in paragraphs 8 and 9 ante. 
By parity of reasoning, therefore, thére. being -no default there can 

_ be no period thereafter too.” . In other words, as contended by 
“Mr. Bose}. the learned’ Judge, was ‘interpreting. the- words “and shall 
-thereafter continue to deposit”? to mean that those words inextricably link 
up the second part with thé.first part so much so that if the first part is 
not applicable the second part would not arise at ‘all. We have given 
our reasons hereinbefore why=the two parts of sub-section (1) of 

: section 17 cannot be read in such a way. . The observations of Banerjee, J. 
_relied on by the learned Judge were the observations made in interpreting 
the first part of that sub-section which requires the tenant to deposit all 

_ arrears for. the period. he may have made default including therein the 
. -period subsequent. thereto upto-the end of the month previous to that in 
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which the deposit or payment is made. According to Banerjee, J. that 
contemplates a composite deposit which would include the extended 
period and necessarily if there be no period of initial default there 
can be no question of adding the extended period thereto. With 
respect to the learned Judge deciding Harendra’s case, we are unable to 
- agree with him that the said reason assigned by Banerjee, J. can be ‘the 
reason for interlinking the two parts of sub-section (1) in the manner 
suggested by him and make the latter part contingent upon’ the first. A 
fair reading of the sub-section as enacted on its terms, does not support 
such a view. Though on the language used, the-second limb of the- first 
part of the sub-section had been made an integrated part of the first’ limb 
~-thereof as indicated by Banerjee, J. that is not the position with the 
second part. .In enacting this sub-section the legislature intended the 
second part to be applicable even when the first has no application. 
Even Banerjee, J. himself did not mean that when in concluding he held 
that the tenant in that case had been “‘depositing rent since the month of 
June, 1958, in: Court under the provision of- the. second part of 
section 17(1) and he has not made himself liable to the penalty under 
section 17(3) of the Act, for non-:observance of the second part of 
section 17(1) of the Act.” If reasons given -by Banerjee, J. would link 
up the two parts of sub-section (1) in the manner contemplated by the 
learned Judge in deciding Harendra's case it would not- have been 
necessary for Banerjee, J. to record due compliance by the tenant in that 
case of the second part of section 17(1) in setting aside the order 
striking out the defence. 


7. Coming next to consider the Special Bench decision in the -case 
of Siddheswar Pal, it should be pointed out at the very outset that 
the Special Beuch was not called upon to consider or decide a point: in 
the form now raised before us. In that case the suit was based on the 
ground contemplated by section 13(1)(k) of the Act. The only question 
which was considered by the Special Bench-was asto whether deposit of 
rent for current months pending the suit with the Rent Controller would 
constitute payment to the landlord within the meaning of section 17(1) 
prior to its 1965 Amendment. Though two of the learned Judges held 
it to be so, the majority held it otherwise. When we read the judgment 
delivered by the Judges consisting the Special Bench closely, we find that 
they are unanimous on the point that a tenant/defendant has a liability 
under section 17(1) to go on depositing month by month’ an amount 
equivalent to monthly rent pending the suit irrespective of whether he is 
in arrears prior to suit. Bose, C.J. observed: “If there be no arrears 
at the time of the service of the writ of summons or no arrear accrues ` 
within one month of the service of the writ of summons the tenant 
has to go on depositing in Court or paying. to the landlord : the 
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` -monthly rent’as-it accrues due after the -expiry of oné month from the 
service of the writ within the. 415th of “the next month.” . That apart, it 
has been rightly pointed out by Mr -Dasgupta that if section 17(1) of the 
‘said Act is to be interpreted iw the manner suggested by Mr. Bose then 
‘the Special Bench could‘not have upheld the order striking out the defence 
of the tenant/defendant in- that case for non-compliance with the second 
part of that sub-section, when there being no default prior to the suit the 
_ first part was not attracted. . This decision, therefore, instead of suppor- 
-ting the.contention of Mr. Bose or thé view taken by the learned Judge 
in the case of. Harendra v. -Sailendra (supra) goes against the same by 
necessary implication and it was rightly pointed out as such by 
P. N: Mukherjee, J. in the Bench décision in the case of -Gouri Sankar 
v. Mrinalini AIR 1973 Calcutta- 410. 


-8. In- our view, the~ Supreme Gourt .in Kaluram’s case has 
clarified the entire position where it was observed :— i , 
“Section 17 deals with suits or- proceedings i in nhik the landlord 
claims eviction on any of the grounds referred to in section 13; and 
as we have already noticed, section 13 affords protection to the 
tenants against eviction, permits the- landlord to claim eviction only if 
he can place his claim on one or the other of the clauses (a) to (k); 
that, is to say, it is only if one or the other of the conditions prescribed 
by the said clauses i is proved that the landlord can claim to evict his 
tenant. Default in the payment of | rent is one of these clauses, but 
there are several other clauses referring to different causes of action on 
which eviction can be claimed by the landlord and it is to all these 
cases that section 17(1) applies. It is thus clear that normally when a 
“suit is brought for eviction the tenant would have.to comply with the 
reguirement of section 17(1).”* 
9.” Though both these decisions were cited before the learned Judge 
in Harendra’s case, he failad to appreciate the true principles: underlying 
| them. Our learned brother, P. K.:.Banerjee, J. in referring the present 
case to us has, therefore, rightly doubted the correctness of the -decision 
in Harendra’s case. In this view, we must hold that in Harendra’s case 
the learned Judge was net correct in his interpretation of the second part 
- of section 17(1) of the Act and the contention of Mr. Bose based 
primarily on the said decision cannot be accepted. We must hold that 
the learned Chief Judge was, therefore, right in overruling the objection 
raised on behalf of the tenant/defendant that there -being no default prior 
to the. suit his subsequent failire to deposit Tent in- accordance with the 
second part of section 1704) of, the Act would ı not atiract the provisions 
of section 17(3) of the Act. ° í 

7, JØ. “So far as the second: point raised by“ Mr. Bose is concerned, 
it SPPE to us that the tenant/defendant at-no stage did raise any 
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specific ATA as to relationship. Admittedly no such dispute was ` 
„Tfaised by filing any application under sub-section_(2) of section 17 of the 
said Act. Though strong reliance is placed by Mr. Bose -on - paragraph 4 
of the written statement the averments. made in the said paragraph do not 
specifically raise-any such dispute as to. telationship. Though we may 
. agree with Mr. Bose that in a case where a-dispute. as to such relationship 
between the parties is raised it is necessary for the Court to decide the 
dispute before the tenant/defendant’s defence against delivery of 
possession could be struck out, that question does ‘not really arise -in the 
present case for the simple reason that no such dispute was raised either. 
“in the written statement or by filing an application: under sub-section (2) 
section 17; -moreover no such issue was raised in the objection to the 
plaintiff’s application under section 17(3) of the Act. 


~ For réasons given; both the points raised by Mr. Base in support 
of this revisional ‘application fail and the application, therefore, fails. 
“The Rule is discharged. . There will be no order for costs. 


Sanyal aS I agree. 


.[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
~  Monoj Kumar. Mukherjee’ | 
Decision ; ` July 27, 1982 


i Central Manbhum Coal Co. (P) Ltd. & Anr. ` NA .:Appéllants 
Versus i 3 
Additional Collector, Dhanbad & Ors. Stas PEN 
ni AND 
"Additional Collector, Dhanbad & Ors. 5 Appli 
a- -Versus SSRF i $ 
Central Manbhum Coal Co. (P) Ltd. & Anr. . «Respondents. 


“Bihar Land Reforms-Act (30 of 1950), Sec. 10A— Vesting of interest 

of lessee of mines which is subject to sublease— Assessment of compensation c 
.—Returns filed—Payments made in cash and. in _bonds—Subsequent 
detechtion of fraud, cheating and conspiracy—F. I. R. filed— Proceeding | 
started- thereon—Action taken by Addl. Collector, Dhanbad—Previous . 
s ‘compensation proceeding - sought to be reviewed—Proceeding reopened 
in exercise of power of- sec. 151; Civil Procedure. Code—Challenge in writ 
jurisdiction—Reliefs sought for by writ Petitioners—Interpretation. 


-y SFirst M tace llunes eee Tender Nos., 3127 of 1981 and 1033" 
of 1932. Z0 ar, 72 T ee 
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_ Re: Firšt Miscellaneous ‘Appeal Tender ‘No. 3127 of 1981 


a The appellants | ‘submitted two. _ points “for éonsideration : (i) the 





ip invêstigation started’ oh the F. 1. R. isliable to be quashed as it did not 


< disclose any cognizable offence, and (in) in instituting ` the“ case and 
"investigating, into the ‘same the authorities concerned acted mala fide. 


Bt “HELD: -The ' F.I R .in- question manifestly discloses serious 


- allegations of the commission of cognizable offences, such as forgery, cheating 
-and | conspiracy against writ pe titionér No. 2.as a Director òf writ petitioner 
“No. Falso. Whether those. allegation’ are, true- or not cannot be decided 
at ‘this stage. ‘and in. the ‘writ application and as it is within the exclusive 
domain of the investigating agency, which is now seisin of the matter, to 
find out the same. Thi hat being 50, the first coniention a the appellants is 
not sustainable, . - 


=. The second - contention of. “the appellants is alo not decepiable: In 


| the four corners of the records there is not an,iota of allegation, far less. 


materials, to indicate that the Investigating agency is acting mala fide in, 
investigating - into- the case started on the basis of the F. 1. R., on the 
contrary,.the case of mala Sides of. the petitioners is against the pars at 


~- . whose- instance . the Fe"T. R.- was lodged:* “Such plea of mala fides cannot 
ane be; entertained for the . purpose of quashing, « an „investigation - -started over a 


Fy IRS Af the: investigating. agericy «finds on completion of investigation: 
that “the case’ has: been Salsely: ‘instituted. against the petitioner No. 2 and 


‘others they may. prosecute the pérsons- who were instrumental in starting 
` the case, ‘but then, this. Court-cannot sit in Judgment over the truth or other- 


wise-or for: that matter the mala fides: ‘of the. informant or other persons or 
at whose. instance the E I. R: was. dodged.” ° 


toate 


Re. : Firat’ Miscellaneous ‘Appeal Tender No. 1033 òf 1982 


Es is, ‘contended: on ‘bebaif of “the. company - -that ‘recourse to, 
section 15 1of the Code of Civil’ Procedure “by. the Additional. ‘Collector - 
“40. set aside the earlier orders ‘and ‘to-cancel and/or suspend the Bonds 
_was not only- illegal nor permissible as the authority under the Act had no 





: “powers 1 under. ‘section 151 of the Code. It -wa further contended that 


the.’ Additional’ Collector even “had no Dera: powers to cancel or: 


| suspend the bonds. CO O MAS a se 


HELD: -It appears | that's sO far as thes aane of the communication 
“under. Annexure ‘His “concerted, the „same. ‘could not have been validly 
“issued: ‘for ihe simple | reason that the Addiional "Collector ~ made “the order | 


: for cancellation ‘under’ instructions‘and not in éxercise of his own powers. 


- Eyen. if it.be accepted ‘that: the ‘Additional Collector had the inherent powers 
-to cancel his earlier order, still - ‘then he could exercise such powers only’ 


upon his. own n satisfaction “and not purenanr to: any ‘instruction’ of someone 


i ce 4 Sra 
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else. Further, by cancelling the bonds the Additicnal Collector was trying 
to take a final decision ‘and was thereby depriving the writ petitioner of 
their legal rights. As such, Annexure ‘H’ is liable to be set aside on these 
iwo grounds. 


The exercise of powers under section 151 of the. Code of Civil 
Procedure, which recognises the inherent powers of the Civil Courts, by the 
Additional Collector cannot be legally supported. The Bihar Land | 
_ Reforms Act or the Rules do not contain any provision treating the authority. 
thereunder as a Civil Court for all intents and purposes entitling’ “the 
authorities to invoke section 151 of the Code and the only powers of a 
Civil Court that has been given to the authorities under section 38 of the 
Act are in respect of summoning and enforcing the attendance of persons 
or witnesses and for compelling the production of documents and 
nothing more. 


The law is now well-settled that if any authority is legally empowered 
to do'a thing, reference to a wrong source of’ power would not invalidate the 
exercise of such power. 


A tribunal can, even in the absence of specific power, rectify its 
own mistakes in exercise of its inherent powers for the ends of justice or to 
Prevent. the. abuse of its process. It is true, of, course, that this power 
cannot and should not be exercised to reverse every. wrong ‘order made by 
it but should be exercised sparingly when the mistake is glaring and 
rectification of which is absolutely essential for the ends of justice. 


It is true that no provision has been made in the Bihar Land Reforms 
Act, 1950 to rectify a bona fide mistake or a mistake occasioned by fraud, 
but then it must be held that every tribunal which is clothed with the duty of 
acting judicially or quasi-judicially has the Inherent powers-t0 correct not 
only its bona fide mistakes but also mistakes occasioned or induced by - 
fraud, as ‘otherwise it would. not be possible for the tribunal to ‘decide 
correctly and. l effecti vely the causes before it. 


It is jt in dispute that i in the instant case the notice, Annexure ‘K’ 
was issued by the authority concerned after the F. I: R. was lodged. wherein. 
serious allegations of fraud and cheating committed-by the Government 
officials resulting in payment of compensation to writ petitioner .No. 2 have 
been made. Since it is in that context that the authorities concerned 
decided to suspend the bonds pending further investigation into the matter, 
it cannot be said that the decision.of the Additional Collector, . Dharibad, to 
reopen the proceedings of the case.is illegal and without jurisdiction. a 


By the order of suspension of the encashment of the bonds the 
petitioners have not been deprived of their rights in respect of .the bonds and 
they will have opportunites to represent their case in the investigation that 
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has been dieected ` into the matter. Therefore, the contention of the 
petitioners that in reopening the proceeding, the Additional Collector violated 
~ the principles of natural justice: as the petitioners were not given any 
` opportunity of being heard before such reopening, is not t sustainable. 


_ Cases referred to :—. j : 
(1) State of West Bengal v. sii Kumar, AIR 1982 SC 949 
; (2) S.N. Mishray. State of Bihar, AIR 1970 SC 786 
- (3). Jagir Singh v: Settlenient Commissioner, AIR 1953 Punj 457 
(4) Keshardeo v. Radha Kisan;' AIR 1959 SC 23 ; 
(5) Indira Devi y. State of West Bengal, AIR 1967 Cal 469 
(6) State of West Bengal y. Indira Devi, (1977) 3 SCC 559 
(7)_ Hazi Mahabub Hossain v. Biswanath, AIR 1971 Cal 381 
(8) Baul Chandra Sen y. Suresh Chandra Sen, AIR 1914 Cal 170: 


19 Cal LJ 251. 
Dr. Debi Prosad Pal, P. Pal, Samar Be f 
R. P. Banerjee and S. K. Dutta bsk o ai for Appellants 


in F. M. A. T. No. 3127 of 1981 
“and for Respondents-in F. M. A. T. 
"No. 1033 of 1982 


- Basudeo Prosad and Ram.Chandra Prosad Se "geod „for Respondents 

i ; yi ‘in F. M. A. T. No. 3127 of 1981 

i f “and for-Appellants in F. M. A. T. 
No. 1033 of 1982 


The judgment of- the ‘Court was as follows : =. 


. Mnkberjee, J.: These two appeals arise out of the dneni and 
order dated September 25, 1931 passed by a learned Judge of thıs Court in 
Civil Rule No. 2731 (W) of 1980, which was issued on an application under 
Article 226 of the Constitution of India jointly filed by the Central 
“Manbhuni Coal Co. (P)+Ltd. and Sri Keshab Narayan Banerjee, 
hereinafter referred to as the poinongr No. land petitioĝer No. 2, 
respectively. : . - x 


2. The case of the petitioners is tbat the petitioner No. 1 was 

. incorporated on August 24, 1948 and is an. existing company within the 
< meaning of the Companies Act, 1956. - The.petitioner No. 2 is a Director 

_ of petitioner No. 1. In the late 19th Century one Jadavlal Banerjee, the 
` great grandfather of petitioner No. 2, of Birbhum, West Bengal, acquired 
leasehold interests in some collieries in- the District of Dhanbad, including 

a colliery known as Bhangabandh Colliery, (hereinafter referred to as the 
said colliery) from the Rajas of Jharia. The said colliery was originally 
‘leased by the-Rujas to Jadavlal Banerjee fora period of 999 years and 
the latter leased out the coal mining right inthe same in favour of one 
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F. W. Heilgers also for 999 years. F. W. Heilgers, in his turn, transferred 
his interest in the said colliery to Bird and Co. (P) Ltd. who ran and 
managed the same as a sub-lessee at all material times. By diverse 
devolutions and transfers, details whereof have been given in the Writ 
application, Messrs. Dubrajpur Rice Mills (P) Ltd. and Jadavlal Trust 
Estate, a religious-cum-charitable Trust, became owners of the lease-hold 
interests in the collieries, which were originally acquired by Jadavlal 
Banerjee from the Rajas of Jharia, and in turn, subleased by him to 
different sub-lessees, except in the said colliery, which through such 
devolution and transfers came to be owned by the petitioner No 1 as 
lessee. 


3. After the Bihar Land Reforms Act, 1950 (hereinafter referred 
to as the Act) came into force the petitioner No. 1, as the head lessee 
of the mining lease-hold interest of the said colliery under the landlord, 
Raja of Jharia; filed by way of abundant caution, an application in the 
year 1956 for compensation in respect thereof under the Act although it 
was not required to do so. The application was filed before the Circle 
Officer, Jharia by the constituted attorney of the petitioner No. |, one 
Bhabani Prasad Chatterjee, and an acknowledgment receipt in respect of 
the said application was duly issued by the said Circle Officer. By reason 
of circulars issued by the State of Bihar after the Act came into force the 
sub-lessee, M/s Bird & Co. (P) Ltd., stopped paying royalty to the 
petitioner No. |. But from 1956 onwards the sub-lessee resumed payment 
of royalty as it was adjudicated by appropriate Courts in the meantime 
that the mining lease ın respect of the said colliery had not vested in the 
State of Bibar. However, in or about November, 1961 by promulgating 
an Ordinance the State of Bihar imposed a levy upon the head lessees of 
all the mining leases, including the petitioner No. 1, and started 
collecting royalties from the sub-lessee to the exclusion of the head lessee, 
viz, the petitioner No. 1. 


4. In or about 1964 the State of Bihar passed another Ordinance 
and thereafter in or about 1965 pissed an Amendment Act incorporating 
the contents of the Ordinances and amending the Act whereby the 
interest of all the head lessees in mines which were subject to sub-leases, 
including the interest of the petitioner No. 1, came to vest in the State of 
Bihar. Consequent thereto the lease-hold mining interest in the said 
colliery, whereof the petitioner No. | was the lessee, came fo vest in the 
State of Bihar. According to tbe petitioners, asa result of such vesting 
of the lease-hold interest of the petitioner No. 1 it became entitled to the 
payment of compensation in terms of the amended provisions of the Act. 


5. Subsequently, in or about May, 1974, the petitioner No. 1 made 
an application to the then Compensation Officer claiming payment of 
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compensation in respect of its leasehold interest in the said colliery which 
vested in the State in terms of the provisions of the said Act. In the 
application the petitioner No. 1. stated that a claim had been originally 
filed in 1956 for compensation and along with the application an attested 
copy of the receipt issued by the Circle Officer, who had received the 
Original return along with the claim for compensation way back in 1956, 
was annexed The petitioner No. | also annexed to its said application a 
statement of raisings and despatches of coal for the years from 1951 to 
1961 in the prescribed form for enabling the Compensation Officer to 
verify its claim as to its average income from the said mining lease-hold 
interest in terms of the provisions of the Act. Other documents to 
support the petitioner No. 1’s claim as a lessee in respect of the said 
colliery were also filed. 


6 The petitioners’ further case is that after due enquiry into the 
chuim of the petitioner No. 1 for compensation and after complying with 
the statutory requirements and procedure, the appropriate authorities 
made payment of the compensation to the petitioner No. 1, which was 
received by the petitioner No. 2 on behalf of the former as its duly 
constituted attorney. The payments were made both in cash and in 
bonds and particulars of the said payments have been detailed in an 
annexure to the writ application, Annexure ‘G’. In April, 1973, the 
petitioner No. 1 transferred the bonds which were for an aggregate sum of 
Rs. 52,28,000/- and which were obtained in August, 1977, in favour of 
Punjab and Sind Bank Ltd. at 48 9% face value thereof. 


7. Even though, according to the petitioners, their claims for 
compensation as lessee in respect of the said colliery and for that matter 
the payments in respect thereof, were legal, valid and proper, the 
petitioner No. 2 was served with a letter on or about August 19/21, 1978 
issued by the Additional Collector of Dhanbad, the respondent No. | 
in the writ application, containing an order purportedly cancelling the 
said bonds and directing the petitioner No. 2 to return the same. A true 
copy of the said letter has been annexed to the writ application 
Annexure ‘H’. 


8 Thereafter on or about July 6, 1979 Sri B. S. Banerjee, Inspector 
of Police, Cabinet Vigilance Department, Bihar, who has been arrayed 
as respondent No. 3 in the writ application, lodged a First Information 
Report with the Vigilance Police Station against the petitioner No. 2, one 
Purushottam Das Goswami, a Director-and Principal Officer of the 
petitioner No. |, some Government officials who were entrusted with the 
duty of entertaining ‘and processing the claims for compensation of and 
grantiog the same to the petitioners and others alleging that the accused 
persons entered into a crimtnal conspiracy for causing wrongful loss to 
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State of Bihar and consequential wréngfal gain to the petitioner No. 2, 
` zand throngh him to themselves,.and that-in furtherance. of the said 
conspiracy they aided, abetted and committed-forgery in respect of official . 
-documents and also committed the offence of cheating by acting upon. 
- documents which were not genuine and by. deliberately” ‘violating he 
provisions of laws and thereby obtained huge amount of. compensation ~ 
fraudulently and dishonestly. On the basis of the said report a case 
under sections 120B/409/420/467/109/468/471 of the Indian Penal Code 
and section 5(1)(c) and 5(1)(d) read with section 5(2) of the. Prevention 
of Corruption Act was started against the persons mentioned in the” 
F. I. R., including the petitioner No. 2, and investigation of the case was - 
‘taken up by Sri D. N. Singh, Additional Superintendent of Police. 


~ 9, The institution of the case was immediately followed by another. 
order passed by the Additional Collector, Dhanbad on July 17, 1979 -in 
the Compensation Case of the petitioner No. 1, being Compensation 
Case No. 1 of 1974-75 which had been earlier fully adjudicated upon, 
‘whereby the said officer in-exercisé of powers-under section 151 of the 
Code of Civil Procedure reviewed the order of compensation earlier 
passed in favour of the petitioner No. 1 and directed that.the amount 
already paid in the shape ‘of bonds issued in favour of petitioner No. | 


* . was to be kept suspended pending further investigation. A copy of the 


“said order has also been annexed: to the writ application Annexure ‘K’ 


10. Challenging the propriety, validity - and _légality of the 
institution of the case and © the two orders Annexures ‘H’ & °K’ the 
petitioners moved the’ writ application praying, inter alia, for a Writ 
of or in the nature of Mandamus commanding the respondents and” 


_ their servants and agents to forbear from proceeding on the footing. or. ~ 
- . from taking. any steps in furtherance’ of the First Information Report 


“and from instituting any- prosecution or further proceeding in respect 
thereof; and for a similar - writ commanding the respondents from 
applying, enforcing ‘or giving effect to-the order contained in the letter 
of thé respondent No. | Antexure ‘H’ and the other order Annexure ~ 

' K’-and obtained a Rule Nisi in terms of the said prayers. While | 
disposing of the Rule, the learned trial Judge rejected the prayer of the 
petitioners in respect of the First Information Report and the case insti- 
tuted thereupon, but granted relief to the” petitioners so far as the two 

_ impugned orders of the Additional Pollcctors were concerned by setting 
a aside the same. - =, ae = A ee 


> 


11. Aggrieved by the décision of thë “learned trial Judge rejecting ` ; 
their prayer in respect of the First Information Report, the two petitioners 

- ` filed an appeal which was registered as F. M. A. T. No. 3127- of 1981 ; 
while the other One, being F. M. A. T. No. :1033 of 1982, was filed by 
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the State'of Bihar- and the other. respondents of the original writ 
application challenging’ the legality and propriety of the decision of the 
learned Judge uns aside the two orders. Passed by the Additional 
Collector. : < 


“12. Dr. Debi. Prosad- Pal, appearing for the sarteinaes raised two 
points in support of their” appeal. He first contended that the 
investigation started on the First. Information Report, lodged by the 
respondent No. 3, -was liable to.be quashed .as it did not disclose any 
“cognizable offence. He next urged that in- instituting the case and 
investigating into the same the respondents acted mala fide. To 
appreciate the contentions of Dr: Pal it will be necessary at this stage to 
refer to the First Information Report, which runs through 55 type written 
pages. In the First information Report it has been, inter alia, alleged 
_ as follows :— 


(a) The petitioner No.-2 entered into a criminal conspiracy with 
Sri A. K. Banerjee and Sri R. S. P. Sinha (since deceased), Additional 
Collectors during the period 1974-1977 and obtained payment of 
- Government money in all amounting to Rs. 1,48,60,950/- in bonds 
and Rs. -65,11,259. 14-in cash by way of compensation as an inter- 
mediary, ’ by falsely claiming .to-own certain mimes which vested in 
the State Government under the provisions of the Bihar Land Reforms 
Act, 1950, by. fraudulent: means, on ‘the basis of forged receipts and 
forged documents, showing him as Director and constituted Attorney 
of:Central Manbhum Coal Co.(P) Ltd. dnd Dubrajpur Rice Mill (P) 
Ltd: and as the Managing Trustee of Jadavlal Trust Estate. 


; (b) ‘Preliminary énguiry” has discloued the above mentioned 
fraud of petitioner No. 2 and it has also disclosed that he had no 
connection with any of the said Companies or the Trust Estate during 
“the relevant period and further that even those Companies and Trust 
Estate themselves were not entitled to any portion of the compensation 
paid to petitioner No. 2 or any compensation in respect of any land 
or mine which had vested under the provisions of the Bihar Land 
Reforms-Act, 1950 read with Bibar Land Reforms Rules, 1951. 


= (o) But suddenly in 1974 the petitioner, No. 2 with the help and 
“assistance of his accomplice Purushottom Das Goswami came up 
with a forged hand written receipt Claiming the same to be an attested 
copy of the ofiginal- receipt granted ta him by the Circle Officer, 
Jharia in the year 1956 in token of Teceipt of returns for vested mining 
intérests and on this basis the case records in respect of the Central 
Manbhum Coal Co. Pyt Ltd. were started ^on April 15, 1974 by the 
“accused A. K.. Banerjee, the thén Additional Collector of Dhanbud. 
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The so-called returns filed by the petitioner No. 2 were shown to have 
been verified by the District Mining Officer, Sri Namonath Jha 
who was also a party to the conspiracy to cheat and defraud the 
Government of Bihar. 


(d) The enquiry has disclosed that in furtherance of this 
conspiracy the netitioner No. 2 clandestinely forged, fabricated and 
produced several documents such as deed of release, which had already 
been destroyed long back. fake documents of transfer of mining 
interest etc. only with a view to putting up a false claim which were 
immediately accepted and acted upon by the accused Government 
officials. 


(e) It was also found that after initial payment of ad interim 
compensation through such clandestine deals another conspiracy was 
hatched to further.defraud the Government and a case was made out 
for higher payments on the basis of figures of actual despatches of coal 
and for that purpose the petitioner No. 2 with the help of accused 
Purusottym Das Goswami and other conspirators produced a fake and 
fictitious statement of despatches claiming to have obtained the same 
from the Office of the Director General of Mine Safety, Dhanbad. 
This was forwarded by the District Mining Officer, Sri Namonath Jha 
to the Additional Collector, who immediately revised the calculations 
in utter violation of the statutory provisions of section 25 of the 
Bthar Land Reforms Act, 1950 which did not countenance such a 
Procedure. Though under the statutory provisions, the only basis 
for computation of net income was the incomes shown by the 
ex-intermediary in his returns for the assessment of Income tax or 
payment of cess, the provisions were wilfully disregarded. Later 
inquiries from the Income Tax Officer, Suri Circle, Birbhum, have 
disclosed that the petitioner No. | had never been assessed to Income 
tax which shows that the company was a fake creation and had no 
income from the so-called mining tnoterest. 


(f) The petitioner No. 2 with the connivance and active 
assistance of the accused officials produced fake income returns 
showing the incomes having been transferred to a couple of trusts. 
Enquiry has disclosed that all such returns are fake and forged 
documents but this was wilfully ignored by the Additional Collectors 
and the compensations were paid to the petitioner No. 2 on the basis 
of a fraudulent power of attorney. 


(g) Enquiry has also disclosed that while making final payment 
of compensation the Additional Collector, Late R. S. P. Sinha, 
deliberately and in conspiracy with the petitioner No. 2, disregarded 
statutory provisions and passed orders for making final payments only 


1982 (2) CLJ] Central Manbhum Coal Co. v. Additional Collex or 387 
after 72 days of the publication of the Compensation Assessment Rolls, 
that is, 18 days before the expiry of the statutory period of 90 days. 

(h) Enquiry has disclosed that the petitioner No. 1 had no legal 
authority to claim compensation in the manner it did inasmuch as the 
petitioner No. 2 failed to produce a single instrument through which 
the mining Tights were granted to the Company by the original 
“Proprietors. Even during the review undertaken by the Additional 
Collector, Sri A. C. Chakraborty, petitioner No. 2, falid to turn up 
and deliberately avoided production of the documents in support of 
his claim. Sri Chakraborty further found that the petitioner No. 2, 
was also associated with the theft of documents from the compen- 
sation records of the then Jharia Raj and had im this manner 
manipulated the payments in his favour. 

(i) Enquiries have also disclosed that in Dhanbad Compensation 
Case No. 1/71-72, which was started to consider the claim of 
compensation payable to Jadavlal - Trust Estate on a petition 
dated 23.6 71 filed by petitioner No. 2, who this time presented himself 
as the sole trustee and claimed compensation for the mining interests 
vested in the State, compensation amounting to Rs. 4,58,367/- was 
paid to Sri Banerjee by the two Additional Collectors in utter 
disregard of the statutory rules and directions of the revenue 
department of the Government relating to the manner in which 
compensation in respect of trust properties were to be dealt with 
and paid. In obtaining these payments Sri Banerjee in collusion 
with the other. accused officials forged and fabricated receipts and 
documents. 

(j) The same modus operandi was resorted to by the petitioner 
No. 2 and the other accused person for obtaining compensation in 
fespect of Dubrajpur Rite: Mills (P) Ltd. in Compensation Case 
No. 3/74-75. 

(k) Enquiries have also revealed that in respect of the self-same 
‘properties compensation was paid to Raja of Jharia as an intermediary 
and to the petitioner No. 2 as a lessee. 

13. Inthe F. I.R., details of payment received by the petitioner 
No. 2 in respect of ‘Central Manbhum Coal Co. Ltd. (Compensation 
Case No. 1/74-75) in respect of Dubrajpur Rice Mills (P) Ltd. (Case 
No. 3/74-75) and in respect of Jadavlal Trust Estate (Case No. J]/71-72) 
have been given. Besides, the nature of the documents forged and the 
manner in which such forgery was committed by the accused persons in 
conspiracy with each other as disclosed in the prehminary enquiry have 
also been stated. 

14. Dr. Pal took us through the different averménts made in the 
writ application and the documents annexed thereto in support of his 
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contention that the allegations, "made in the First Information Report 


that the petitioner No. Í was not a genuine company and that the :- 


petitioner No. 2 was not its ` Director were without any basis whatsoever. 
Dr. Pal also took us through the different provisions of the Bihar Land - 
Reforms Act, 1950 to contend that the claim of the petitioners for | 
compensation as.a lessee in respect of. the said colliery “Was a genuine 
` claim and the allegations to the contrary made in the- First Information 
Report were baseless. “On those principal” contentions “Dr. Pal asked 
“us to hold that. the Fitst-. „Information Report disclosed. no offence and 
as such the investigation was liable to be quashed. Dr. Pal relied upon 


the decision of the Supreme Court in the case of (1) State of West Bengal - i 


v. Swapan “Kumar, reported in AIR [982 SC 949 to contend that besides: 
‘the First Information Report other: materialsas annexed to the writ 
application could be taken into cofisideration to hold that the First 


Information Report ‘did not disclose any offence. We are not at all E 


impressed by the above contentions of Dr: Pal. 


15. Dr. "Pal's entire éndeavour had been to show that the- Si of 
the petitioner No. | for “compensation in-respect of the said colliery and-. 
that of-the petitioner No.:2 to. receive thé same’on behalf of the petitioner 


No. 1 was legal and valid but no case has been made out in the writ appli- 


cation to even counter the allegations made in the First Information Report - 
that the claim “for the compensation of, -Dubrajpur Rice Milis. (P) Ltd. 


and that ‘of `Jadavlal Trust Estate were fictitious and the petitioner , 


No. 2 obtained compensation money in respect of the above Company- ` 
and Trust on the basis of forged and fictitious documerits and pursuant 
to a conspiracy with the Government officials. As stated-earlier according - 
to the First- Information Report the--Government of--Bihar has been - 
defrauded of a huge sum in Tespect” of those two claims, besides that of 
the p: titioner No. 1. Even. if Dr. Pal’s ` argument is accepted the only 
conclusion -that-can be drawn -` therefrom is. that the First Information. 
Report does not disclose: any offence 5o far as it relates to the role of. 
the petitioner ks 2-in receiving’ compengation as a . Director “of the | 
petitioner No: | ; and not in respect of his -role for the other Company 
_and the ee estate details whereof have been disclosed in the First 


Information Report. That apart, having gone through the First Infor- ~~ 


mation Report we ate fully satisfied that it manifestly discloses serious 
allegations of the commission of cognizable offences such as forgery,” 
cheating and conspiracy against the petitioner No. 2 as-a: Director. of the 
petitioner No. 1 also. Whether the allegations made im the ` First 
<. Information Report are true or not is not for us to decide at this stagé 

- and in this writ jurisdiction and it’ is within the exclusive domain: _ 

: of the investigating agency, which 15 now in seisin, of the . matter to find _ 
out the same. f 
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mala’ fide Dr... Pal, relied,” upon certain statements made in the writ 
application whereby ‘the’ petitioners have sought to suggest that the 
allegations , were absolitely “untrue. According to- Dr. Pal the very 
institution of. thé case, on such * incorrect, allegations , amounted to 
mala fides on. the part of the respondént No. 3 and the First Information 
‘Report was ‘liable to be quashed -on that score, argued Dr. Pal relying 
upon the decision’ of the Supréme Court in the case of (2) S'N. ‘Mishra v. 
Staie of Bihar, reported im AIR 1970 SC page 786 The above ‘contention 
of Dr. Pal, in our view, is wholly misconceived: Ratio of the said 
decision.is that an vestigation can be quashed if ‘it is found that the 
same was mala-fide. In-the four corners of the. records thére is not an 
iota of- allegation, far less material, “to indicate thag the investigating 
agency, is‘acting mala fide-in investigating: into the case started on the 
basis of the First Information .Report. :On -the .contrary, the case of 
-mala fides of the petitioners, is against the ‘persons „at. ‘whose instance the 
First Information Report was.lodged.. Such plea of mala fides cannot be 
entertained for “the purpose, of quashing an investigation Started over-a 
First’ Information, Report. _ If the Investigating agency finds on 
completion of investigation that the case has been falsely instituted against 
the petitidner No. 2 and others they may prosecute the persons who 
were instrumental in starting the case, but then, this Court cannot sit in 
judgment over the truth or.otherwise or for that matter the mala fides of 
the informant or other persons at whose iostance-the First Information 
Report was lodged. | As no other point has been, raised in support of the 
appeal preferred by the petitioners the same is. lable, to, be. dismissed. In 
view of our above finding on the merits of the appeal we refrain from 


deciding the question of its maintainability which was raised by the 


respondents. ` ica 
A i b ac 


- --16 ` To support his contention that the institution of the case was 


È 


17.. :C6ming-now ¢o the appeal preferred. by the State of Bihar 
and others, we find that the principal ground which weighed with the 
learned trial Judge for setting... aside the decision” of the Additional 
Collector, Dhanbad, contained in his,communications dated August 13/21, 
1979, Annexure ‘H’, and dated July 17, 1979, Annexure ‘K’, was that the 
Additional Collector, Dhanbad sought to ‘take away the rights which 
accrued in favour of the petitioners without giving them an opportunity 
of being heard. Mr. Prosad appearing on behalf of the appellants 
contended that'no such order as communicated by, Annexure ‘H’ appeared 
in the record of the Compensation Case No. | or 3 of 1974-75 and in this 
«connection he referred to’ the statements made ‘in “paragraph 36 of the 
affidavit-in-opposition, which was filed by the ‘respondent No. 3 on 
behalf of the respondents to the writ application of the petitioners, 
wherein it has been averred- ‘that the- order sheet, of the Compensation 
` Be 2 —- oe, fo Ei eea = 
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Case No. 1 of 1974-1975 does not show any order which could be the 
foundation for the order at Annexure ‘H’ to the writ application which 
seems to have been procured irregularly by petitioner No.2. As regards 
the other order dated July 17, 1979 Mr. Prosad contended that the 
communication of the said order as incorporated in Annexure ‘K’ had not 
been’ properly reproduced and the correct reproducticn appeared in 
Annexure ‘3’. to the affidavit-in-opposition of the respondents Mr. 
Prosad next contended that even if the orders in question, as disclosed in 
Annexures ‘H’ and ‘K’ were passed still then it could not be said that the 
petitioners were entitled to an opportunity of being heard before the 
said orders were passed as the former order: (Annexure ‘H’) was 
superseded, by the order (Annexure ‘K’) and the latter order was purely 
an interlocutory order. Mr. Prosad further argued that the Additional 
Collector, who was functioning as a Tribunal exercising powers under 
the Bihar Land Reforms Act, 1950 had the inherent power to rectify its 
own mistakes, particularly when the mistake was ocvasioned by the 
fraud perpetrated by the officers concerned and the petitioner No. 2. He 
‘lastly contended that the petitioners, who obtained compensation by 
taking recourse to fraud and cheating, should not be allowed to take 
advantage of their own wrong. 


18. Dr. Pal onthe other hand contended that having regard to 
the stand taken by the State of Bihar that Annexures ‘H’ and ‘K? did not 
depict the correct state of things appearing on the records of the relevant 
compensation cases, the State of Bihar could not now turn round and 
say that they were aggrieved by the judgment of the learned trial Judge 
setting aside those orders. In other words, according to Dr. Pal. when 
those two communications were non-existent there could not be any 
valid grievance of the State on that score which could be agitated in this 
appeal Dr. Pal next contenced that by the two impugned orders the 
Addition2] Collector was seeking to review his own orders which he 
could not legally do in absence of any statutory power -under the Bihar 
Land Reforms Act, 1950 Dr’ Pal further contended that recourse to 
section 151 of the Code of Civil Procedure by the Additional Collector 
to set aside the earlier orders and to cancel and/or suspend the bonds was 
not legally permissible as the authority under the Act had no powers under 
section 151 of the Code of Civil] Procedure. Dr. Pal lastly contended 
that the Additional Collector even had no inherent powers to cancel or 
suspend the bonds. 


19. To appreciate their respective contentions it will be necessary 
at this stage to refer to the impugned communications :— 
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ANNEXURE 'H/ 


JAG, a, a i Wage Registered 
A, "Shri A. C. Chiakraborty, 
'- Additional Collector, Dhanbad.. 


; To a Shri K.N. Banerjee, : 
7, Queen’s Park, ; SN 
Calcutta. 
Dated, Dhanbad, the 21.8.1978. 


Sub: Payment of Compensation Bond to M/s. Central Manbhum 
“Coal Co. (P) Ltd. and M/s. Dubrajpur Rice Mills (P) Ltd. 
ro vin Compensation. Case Nos. | and 3 of 1974-75. 
Sir, ‘ 

Under instructions, the bonds issued to you in payment of final 
compensation in the above cases are hereby cancelled and you are 
requested to kindly deposit the bonds bearing Serial No. P.T.O 614226 
to P.T.O. 615794 and P.T.O. 615795 to 6156320 immediately in this 
office and latest by 31.8 78 failing which suitable legal action will be 

“taken against you. You may note that the Treasury Officer, Dhanbad 
and the Manager, Reserve Bank of India, Public Debt Office, Patria 
have been requested not to make any payment of interest against these 
bonds and not to redeem the amounts of the bonds respectively. 


Yours faithfully, 
Addl. Collector, Dhanbad. 
Sd/- ` 
13 8.78 


ANNEXURE K” 


TER. In the Court of Compensation Office 

Additional Collector, Dhanbad. 

State v. Sri K. N. Banerjee, Director, 

- Central Manbhum Coal Co. (P) Ltd. 

To , : f , 

The K. N. Banerjee, Director, Central 

Manbhum Co. (P) Ltd. 

In the Matter of ; Compensation Case No. 1 of 74-75 


ORDER 


Whereas it appears on` scrutiny that a sum of Rs. 52, 28, 000.00 
has been paid to you (K.N. Banerjee) in shape of the Bonds Nos. 
P. T. O. 615795 to 516320 total 576 bonds in your capacity as Director 
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of M/s. Central Manbhum Coal Co. (P) Ltd. on 17.8.77 although the 
actual amount payable to you works out as Rs. 14,65,448.00 and 
whereas you had executed an indemnity bond while receiving -the 
above payment from the State Government and whereas the amount 
paid in excess stands recoverable under law. I, Sri A. C. Chakraborty, 
Additional Collector, Dhanbad and Successor-in-Office of Late. 
R. C. P. Sinha, Compensation Officer, Dhanbad do hereby in exercise 
of powers vested in me under section 151 of the Code of Civil proce- 
dure by which the compensation proceedings are guided being the 
proceedings taken under the Bihar Land Reforms Act, 1950 do hereby 
review the final orders passed in the above case by Late R. S. P. Sinha 
and order that the payment of the said amount already made or being 
made in the shape of bonds issued in favour of M/s. Central 
Manbhum Coal Co. (P) Ltd. be kept suspended pending further 
investigation in the matter. ` 


Given under my hand and the seal of the Court this day the 17th 
July, 1979.. ~ 


Additional Collector, 
Dhanbad 


ie 


ANNEXURE ‘3’. 


In the Court of Compensation Officer 
Addtional Collector, Dhanbad 
In the Matter of Compensation Case No. 3 of 74-75. 


ORDER 


Whereas, suspicion has arisen with regard to the legality of the 
claim of M/s. Dubrajpur Rice Mills (P) Ltd. and Messrs. Central 
Manbhum Coal Co. (P) Ltd., to receive compensations in respect of 
the Mining Lease held in the District of Dhanbad and whereas 
suspicion has also arisen as ro the quantum.of royalty @ 1.25 P. M. 
ton fixed in the case appears to be unusually high and whereas this 
might have resulted in excess payment of compensation money than 
it would have been actually and legitimately payable to the compensa- 
tion holder and whereas circumstances under which such excess 
payament might have been made require through investigation, 1, 
Shri A.C. Chakraborty, Additional Collector, Dhanbid. and the 
Successor-:n-Office of Late R. S. P. Sinha, the Compensation Officer, in 
the cases (Comp. Case Nos. l of 1974-75 and 3 of 74-75) do hereby in 
exercise of powers vested in me under section ISI of the Code of Civil 
Procedure read with relevant orders, order that payment in the Bonds 


AEE 16. 
eat 


> 
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Nosh detailed”. in: “the marginin | the above cases - ‘should remain 
penda till further orders: ae 


Given’ under my hand and the seal” this E 
| day. the 17th July, 1979. j 


} 
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Bond. Nos. PTO 614826 t to ` - Compensation Officer. 
615794." Total 969 bonds. `` AEE ae ii 


"20. As ‘Tegards the first contention, of Mr. Prosad, we are unable 
“to accept. ‘the, same having regard to the fact. that the originals of the 


above two documents were produced before us „by the. petitioners and ` 


those appear to be genuine documents. Even if: we assume that Annexure 
‘H’ was not proceeded by any valid order as contended by the State of 
Bihar, still. then the:communication sent to the petitioners, Annexure ‘H’ 
remains and the petitioners can ‘legitimately challenge the same. As 
regards the other, order Annexure. ‘K’, ,it appears that the recitals thereof 
are not. the same as of: Annexure 35 which, according to the State, depicts 
the correct order; but then it appears to us that the confusion -has been 
: created by-the fact that while the ‘former Annexure ‘K’ relates to the 


order in respect of. M/s. Central Manbhum Coal Co. (P) Ltd. only in < 


Compensation Case No. | of 1974-75, the order Annexure ‘3’ relates to 
claim in respect of both M/s. Dubrajpur Rice Mill (P) Ltd. and M/s. 
Central Manbhum Coal Co. (P) Ltd, and in the ‘latter the’ payment of 
bonds» in respect - -of both the above ` Companies have ‘been clubbed 
together. ‘This will be evident from “the ‘fact that while Annexure ‘K’ 
refers to 576 bonds, Annexure 3’ Telates to 969 bonds. Ini any Case, the 
question to be decided by us ‘does not depend much upon the controversy 
_ over the exact wordings of these two orders, namely, Annexures ‘K’ and 

‘3’. as the purpose of passing those two orders by the Additional 
Collector-cum-Compensation. Officer was the’ same, namely, to invalidate 
the bonds which were earlier: delivered: to ‘the’ ‘Petitioner No. 2. 


A. So far as the merits of the: contentions ‘of the respective 
parties.on the issuance of ‘the communication | under Annexure ‘H’ are 
concerned, we are in agreement | with Dr. Pal ‘that the same could not 
have “been” validly ‘issued for. the. ‘simple reason that the Additional 
Collector passed the order for cancéllation un “er instructions and not 
in exercise of -his Own’ powers. “Even if: the -contention of Mr. Prosad is 

- accepted. that- the: ` Additional ‘Colléctor™’ had. the inherent power to 
cancèl- his earlier ` èrder still then“hé’ could ‘exercise such: power only 
upon his: owit ‘satisfaction aid* riot ‘pursuant to the instructions of 
someone.:else, | Surprisingly evén‘the person under whose instruction 
Annexure ‘H?’ was issued had not been disclosed. Then again, by 
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7 Sd/- A. C. Chakravorty, l 
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cancelling the bonds the Additional Collector was trying to take a final 
decision and was thereby depriving the-petitioners of their legal rights. 
As Annexure ‘H’ is liable to be set aside on these two grounds, we need 
not detail other grounds on which also the issuance of the same cannot 
be legally justified. The above finding of ours will not however entitle 
the petitioners to any relief as the order of cancellation, Annexure H’ 
stands superseded consequent upon the passing of the subsequent order 
of suspension communicated through Annexure ‘K’ and/or Annexure ‘3’. 


22. It has next to be ascertained whether the order of suspension 
of the bonds pending investigation is valid or not. At the threshold 
we may point out that the exercise of powers under section 151 of the 
Code of Civil Procedure, which recognises the inherent powers of a 
“Civil Court, by the Additional Collector cannot be legally supported. 
The Act or the rules do not contain any provision treating the authority 
thereunder asa Civil Court for all intents and purposes entitling the 
authorities to invoke section 151 of the Code of Civil Procedure and 
the only powers of a Civil Court that’ have been given to the authorities 
under section 38 of the Act are in respect of summoning and enforcing 
the attendance of persons or witnesses and for compelling the production © 
of documents’ and nothing more. This finding of ours however is not 
sufficient to set aside Annexure ‘K’ as the law is now well-settled that 
if any authority has the valid power to doa certain thing reference to 
a wrong source of power would not invalidate the exercise of such power. 


23 Itis in that context that Mr. Prosad argued before us that the 
statutory Tribunal had the inherent powers to rectify his own mistakes 
and in exercise of such powers the suspension of the bonds was fully 
justified. In support of his contention he relied upon a Full Bench 
Judgment of the Punjab High Court in the case of (3) Jagir Singh v. 
Settlement Commissioner, reported in AIR 1959 Punjab 457 which has 
laid down the following proposition : — 


“every Tribunal has inherent power to correct its own error, 
provided, of course, the circumstances are such that the correction of 
that error is necessary in the interest of justice. Such inherent power 
is necessarily implied in the sétting up of any authority on whom the 
responsibility of deciding any matter rests, and it seems to me that to 
deny such power to any Tribunal would render that Tribunal incapable 
of properly deciding the matters entrusted to it.” 


24. Dr. Pal however argued that the above decision of the Panjab 
High Court which-is-based upon the decision of the Supreme Court in 
the case of (4) Keshardeo v. Radha Kisan, reported in AIR 1953 SC 23 
could not be said to be good law as the Supreme Court dealt with inherent 
powers of a Civil Court in respect of which there cannot be any dispute 
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whatsoever. “Recording to-Dr. Pal when any authority had power to doa 
thing and did it that decision: became final and the same authority could 
not subsequently ‘alter the decision unless it had: statutory power of 
review granted to it. In support of his contention Dr: Pal relied upon 
the cases-of (5) Indira Devi v. State of West Bengal, reported in AIR 1967 
Calcutta 469, (6) State of West Bengal v. Indira Debi, reported in (1977) 3 
Supreme. Court Cases 559 and (7) Razi Mahabub Hossain v. Biswanath, 
reported in AIR 1971 Cal 381. In-the case of Indira Debi v. State, a 
Division Bench, of this Court held that.a quasi-judicial tribunal could not 
_ claim or exercise the inherent powers of the Civil-Court unless the statute 
had, conferred al! the powers of the Civil. Court on such a tribunal either 
expressly or by implication. In-that case. the authorities. under the West 
Bengal Estates Acquisition Act. 1953 issued a notice upon the appellants 
under section 57 of the said Act to file..rélevant records in connection 
with the settlement earlier recorded as. in the opinion of the authority 
concerned the settlement was invalid. In the notice it was specifically 
stated that the case was under section 151 of the Code of Civil Procedure. 
The validity of the notice. was challenged on the grounds, inter alia, that 
the concerned authority was not a Civil Court and the provisions of the 
Code of Civil Procedure including section 151 could not be applied for 
: correction of a finally published record-of-rights, that the proceedings for 
correction of record- -of-rights could not be initiated under section 151 
of the Code of Civil Procedure as there were specific provisions in the 
West Bengal Estates Acquisition, Act for such corrections, and that 
there was a right of appeal. This Court upheld the above contentions of 
the appellant and quashed the proceeding initiated under section 151 of 
Code of Civil Procedure. An appeal was preferred by the State of West 
Bengal against the said judgment and the Supreme, Court modified the 
above judgment, as reported in State .of West Bengal v. Indira Debi 
(supra), with the following observations : — 


“Itis obvious that reference to section 151 of the Code of Civil 
‘Procedure cannot be a source of power as far as notice under 
section 57 of the Act is concerned. ‘Section 151 of the Code of Civil 
Procedure does not confer’ any additional jurisdiction on the Court. 
In so far as the Courts of record and Civil Courts are concerned they 
have their inherent power which i is Tecognised by section 151. 


The parties.: accept that., this notice. be treated as notice under 
section 57 of the West Bengal Estates Acquisition Act,. 1953 and it will 
be valid for the purpose mentioned under section 57 of the Act. -- 


It is made clear that whatever- the power the authorities have 
under the Act they will be at liberty to'call in aid only those powers 
for the purposes mentioned under the Act.” 
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25. The ratio of the above two decisions therefore is that 
section 151 of the Code of Civil Procedure recognises the inherent powérs 
of the Courts of record and the Civil Court and is not the source of 
power and that a quasi-judicial tribunal cannot claim or exercise the 
inherent powers of a Civil Court under section 151 unless the statute 
under which the tribunal functions hag conterred all the powers of a 
Civil Court on such a tribunal either expressly or by necessary implication. 
The same principle was reiterated by another D vision Bench of this Court 
in the case of Hazi Mohabub Hossain (supra). 


26. Mr. Prosad, however, did not rely upon section 151 of the 
Code of Civil Procedure to support his contention that the Tribunal was 
justified in issuing the notice Annexure ‘K’ but, relying upon the Full 
Bench judgment of the Punjab High Court, contended that the tribunal 
had the inherent power to correct its own mistakes, as in the present case. 
He also drew our attention to the following observations made by this 
Court in the case of Hazi Mohabub Hossain (supra), on which Dr. Pal 
relied upon :— . : š ; 


- “Mr. Mitter then refers to a single Bench decision of this Court 
in Durga Devi v. Bhagwandas Jayaswal, reported in (1963) 67 Cal WN 
- 935. There a Thika Controller made an ex parte order on the basis of 
certain reports submitted by the Court’s Officers The persons against 
whom the order was made filéd an application under Order 9, Rule 13 : 
' of the Code. Chatterjee, J. held that Order 9, Rule 13 of the Code is 
not attracted, but the Controller has the inherent power to do justice 
or, in other words, to enquire into if he has made an order onthe basis 
of some mistake committed by his officers and to remedy the same. 
Chatterjee, J. has not specifically said that the Thika Controller has the 
inherent powers of a Civil Court under section 151 of the Code of 
Civil Procedure. What he has said is that the Thika Controller asa 
tribunal has the inherent power to correct its own mistakes. But no 
tribunal, can be said to have jurisdiction to make an order of 
injunction because it has the inherent power to correct its own 
mistakes When a tribunal corrects its own mistakes, ıt acts within 
its jurisdiction. But no new jurisdiction can be created fora tribunal 
on the basis of its inherent power to correct its own mistakes. Here, 
in this case to hold that the Revenue Officer has the jurisdiction to 
issue an injunction will mean that the Revenue Officer will acquire a 
new jurisdiction not otherwise conferred on him under the statute 
which created it. ‘Inherent power of a tribunal to correct its own 
mistakes cannot be the basis of such a jurisdiction.” 
27. ‘Having considered the contentions of the respective parties in 
the light of the decisons cited before us we are of the view that a tribunal, 
can, even in the absence of specific powers, rectify its own mistakes in 
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exercise of its inherent powers for the ends of justice or to prevent the 
abuse of its process. “It is true, of course, that this power cannot and 
should not be exercised to reverse every wrong order made by it but 
should be exercised sparingly when the mistake is glaring- and rectification 
of which is absolutely essential for'the ends of justice. In this connection 
we may also refer to a Bench decision of this Court in the case of 
` (8) Baul Chandra Sen v. Suresh Chandra Sen, reported in AIR 1914 Cal 
page 170. In that case an application was made for amendment of the 
record-of-rights finally’ prepared under section 103B of the Bengal 
Tenancy Act, 1885. The appellant’s contention was that there had been 
` interpolation in the record-of-rights and that the initials of the Settlement 
Officer in the récord-of-rights were forged. An enquiry was made and it 
was found that the interpolation was unauthorised, that the same had 
_ hot been duly attested, and that the initials of the- Assistant Settlement 
Officer to the interpolation were forged. Thereupon the name of the 
recorded owner was struck out and it was noted that the action was 
taken under section 108A of the Bengal Tenancy Act. In appeal to the 
Special Judge it'was contended that section 108A of the Bengal Tenancy 
. Act'had no application to the facts of .the-case, as it empowered a 
Revenue Officer to correct an entry in finally published record-of-rights 
only when he was satisfied that the entry had been made owing to a 
bona fide mistake. :The Special Judge. accepted this contention and set 
aside the order of the Settlement Officer as having been made without 
jurisdiction. Against the said order an appeal.was preferred to this Court 
and a revisional application was also filed by way of abundant caution. 
This Court upheld the finding of the Special Judge that ‘section 108A of 
the Bengal-Tenancy Act had no manner of application as rectification of 
an unauthorised interpolation made-in the record-of-rights was not a 
case of correction of an entry made in the record-of-rights owing to a 
bona fide mistake. This Court, however, upheld the order of rectification 
on the ground that the Settlement Officer had the inherent power to set 
the record right and observed that it was also incumbent upon the 
authority to take the necessary action as soon as it has been appraised 
of what was a grave fraud. It may be mentioned in this connection that 
the Revenue Officers, entrused with the duty of preparation of record-of- 
rights under the Bengal Tenancy Act were not clothed with the inherent 
powers of the Civil Court. | C 


28. The-above decision was'cited on behalf of the State of West 
Bengal in the case of Indira Devi v. State (supra), in support of their 
contention that the authority under the West Bengal Estates Acquisition 
Act, 1953 was a Civil Court and had the inherent power to correct a 
mistake in the record ‘induced’ by forgery. ‘In negativing the above 
contention this Court observed as follows :— 
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“In our opinion, this contention of Mr. Chakravarty is not well- 
conceived. In Baul Chandra Sen’s case, 19 Cal LJ 251: AIR 1914 Cal 
170 (supra) the rectification was sought to be made under section 108A 
of the Bengal Tenancy Act which conferred upon a Revenue Officer 
the power to correct an entry in the record, made by bona fide 
mistake. This section had been subsequently transferred and 
renumbered as section 115B, by the Bengal Tenancy (Amendment) 
Act, 1928. But this section dealt with the question of correcting an 
entry in the record-of-rights made by a bona fide mistake only. The 
exercise of inherent power by the Settlement Officer was upheld 
because there was no provision in the Bengal Tenancy Act correspon- 
ding to section 44(2)(a) of the West Bengal Estates Acquisition Act, 
1953. Section 44(2)(a) of the West Bengal Estates Acquisition Act 

“creates very wide powers to revise the finally published record-of-rights 
‘for any reason whatsoever. It is not confined or restricted to the 
correction of entries made by bena fide mistake as was the case under 
section 108A, (later 115B) of the Bengal Tenancy Act. 


The decision in Baul Chandra Sen’s case, 19 CalLJ 251 : AIR 1974 
Cal 170 (supra) has therefore no application to the facts in this 
appeal. There was no provision in the Bengal Tenancy Act whereby 
the Revenue Officers could correct an entry in the record-of-rights 
except in cases where an entry bad been made through a bona fide 
mistake. It was in these circumstances, and because there was no 
provision in the statute to rectify a mistake caused by fraud, that the 
exercise of inherent powers by the Settlement Officer was upheld. 
But in the instant case the statute has clearly provided for revision of 
the record-of-rights for any reason whatsoever, even after final 
publication of such records. We cannot, therefore, accept 
Mr. Chakravarty’s contention that the respondent No. 3 should be 
allowed to exercise the inherent powers of a Civi] Court to rectify a 
mistake in the record-of-rights in complete disregard of the provisions 
in section 44(2)(a) of the Act.” 


29. The principle of law enunciated in the case of Baul Chandra Sen 
and as explained in the case of Indira Debi aptly applies in the case 
before us. No provision has been made in the Bihar Land Reforms 
Act, 1950 to rectify a bona fide mistake or a mistake occasioned by fraud, 
but then, it must be held that every Tribunal which is clothed with the 
duty of acting judicially or quasi-judicially has the inherent powers to 
correct not only its bona fide mistakes but also mistakes occasioned or 
induced by fraud, as otherwise it would not be possible for the Tribunal 
to decide correctly and effectively the causes before it. 


36. It is not in dispute that in the instant case the notice, 
Annexure ‘K’, was issued by the authorities concerned after the First 
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Information Report was lodged wherein serious allegations of fraud and 
cheating committed by Government Officials resulting in payment of 
compensation to petitioner No. 2,have been made. Since it is in that 
context that the authorities concerned decided to suspend the bonds 
pending further investigation into the matter, it cannot be said that the 
decision of the Additional Collector, Dhanbad, to reopen the proceedings 
of the case is illegal and without jurisdiction. 


31. It was lastly contended on behalf of the petitioners that in 
reopening the proceeding the Additional Collector, Dhanbad, violated 
principles of natural justice as the petitioners were not given any 
opportunity of being heard before such reopening. We do not think 
that the stage of giving notice to the petitioners has arisen as by the 
impugned order, Annexure ‘K’ the encashment of bonds have only been 
suspended and it has been made clear in the order , that further investiga- 
tion would-be held into the matter. By the order of suspension of the 
encashment of the bonds the petitioners have not been deprived of their 
rights in respect of bonds and they will have opportunity to represent 
their case in the investigation that has been directed into the matter. In 
any case, to dispel any misgivings of the petitioners we direct that before 
taking any final decision, pursuant to the issuance of order Annexure ‘K’ 
the petitioners should be given reasonable opportunity of being heard. 


32. Weare, therefore, unable to uphold the order of the learned 
< trial Judge setting aside the order dated July. 17, 1979 though we agree 
with the learned‘ Judge that the communication dated August 21, 1978 is 
not valid and legal. The said order however need not be set aside as we 
have already held that the same is no more a valid order in view of the 
subsequent order dated July 17, 1979 Annexure ‘K’. For the’ foregoing 
discussions, while we dismiss Appeal No. F» M. A. T. 3127 of 1981, we 
allow Appeal No. F. M. A. T. 1033 of 1982. There will however be no 
order for costs in any of the appeals. 


As prayed for by Dr. Pal, we direct that the police investigation 

which has been started. will continue but no report in final form should be 

. filed by. the investigating agency without the leave of this Court. This 
order will remain effective for a period of four weeks from date. 


Dutt, J. a ok agree. 
S. N. R. 
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[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 


Sachindra Nath Sanyal 
Decision : September 21, 1982 
Sakti Prosad Ghosh aa (Piff) Petitioner 
Versus 
Kamalesh Mukherjee 42ers (Deft) Opposite Party* 


Indian Stamp Act (2 of 1899), Secs. 2(5) and 36—‘Bond’ as defined— 
Whether letter in question is a bond ?—Nothing in letter to show any 
express obligation to pay—Letter may constitute an acknowledgment of 
unpaid price of furniture purchased—Not a ‘bond’ within the meaning of 
sec, 2(5)—Sec. 36—Admission of instrument, where not to be questioned—A 
document which has gone into evidence and marked as an exhibit, 
whether can be impounded at any stage of the same suit ? 


Civil Procedure Code (Act 5 of 1908), Sec. 151—Inherent power of 
Court—Ex parte order made against a party—When application under 
sec, 151 would lie for reconsideration of such ex parte order. 


In this revisional application, the plaintiff-petitioner has challenged 
two orders of the learned Subordinate Judge. The first of the said two 
orders was really made behind the back of the plaintiff whereby the 
learned Subordinate Judge impounded a document (letter) which was, at 
an earlier stage in the proceeding, taken into evidence and was marked 
as an exhibit in the case and directed the plaintiff to pay a stamp duty 
and also a penalty. Since such an order was made ex parte against him, 
the plaintiff presented an application under section 151 of the Code of 
Civil Procedure for reconsideration of the aforesaid ex parte order, but 
the said application was rejected on the ground that there was nothing 
for reconsideration of the said order. 


HELD : It appears that the learned Subordinate Judge passed 
the first of the two impugned orders exparte because he entertained some 
doubts while writing out the judgment. That being so, when he had doubts in 
his mind he ought to have heard the parties before passing such an ex parte 
order. But that was not done in the case. On the other hand. when the 
plaintiff filed his application under section 151 of the Code of Civil Procedure 
for reconsideration of the ex parte order complained of the learned Subordi- 
nate Judge rejected the said application by observing that he had not found 
any ground for any reconsideration. The fact that the learned Judge passed 
irregularly the order ex parte was sufficient for reconsideration, if not 
anything more. Be that as it may, the said ex parte order itself was wholly 
misconceived. It appears that the learned Judge was of the opinion that the 


*Civil Order No. 2216 of 1982. 
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document in question was a “bond” within the meaning of the Stamp Act. 
But in order to constitute a “bond”, there must be an express obligation to 
pay. The letter in question may at best constitute an acknowledgement of 
an unpaid price of articles of furniture purchased. There is no obligation 
clearly expressed therein by the defendant to constitute a ‘bond’. That 
being so, the learned Judge, when he made the order ex parte, was 
Proceeding upon a misconception as to the true nature of the document in 
question. ‘That apart, the learned Judge overlooked the provisions of 
section 36 of the Indian Stamp Act, 1899 impounding a document after the 
said document had gone into evidence and had been marked as Ext. 1 
in the case. 


Susil Kumar Biswas), for Petitioner 
Prabir Kumar Samanta : oe for Opposite party 


The judgment of the Court was as follows :— 


Sen, J.: This is a revisional application at the instant of the 
plaintiff in the Money Suit No. 1 of 1982. Two orders are the subject- 
matter of challenge in this revisional application, one is dated April 
30, 1982 and the other is dated July 17, 1982. The first of the aforesaid 
two orders was passed by the learned Subordinate Judge really behind the 
back of the plaintiff whereby he impounded a document which was 
earlier taken into evidence as Ext. 1, and directed the plaintiff to pay a 
stamp duty of Rs. 204/- together with a penalty of Rs. 2,040/-. Since 
such an order was passed ex parte as against the plaintiff and contrary 
to the provisions of section 36 of the Stamp Act, the plaintiff-petitioner 
filed an application under section 151 of the Code of Civil Procedure 
praying for reconsideration of the said order. The prayer for 
reconsideration was refused by the learned Subordinate Judge by the 
latter order where he observed that he found no ground for 
reconsideration. 


2. When the suit was called on for hearing the plaintiff was 
examined and in course of his examination he produced a letter of the 
defendant which was marked’as Ext. 1. It is necessary to refer to the 
contents of this letter. In this letter the defendant first acknowledges 
that he had purchased certam old furniture from the plaintiff valued at 
Rs. 16,000/-, the particulars whereof were set out in the letter. It is 
further acknowedged that such purchase was made without any written 
terms because the defendant thought that he would be in a position to 
pay off the entire sum within a short time. The letter then goes on to 
acknowledge that upto the date of writing the letter he was not ina 
position to pay anything and accordingly, the jetter was being written 
since. something must be kept in writing. Such, in substance, is the 
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contents of this letter, which being admitted into evidence, was marked - 
as Ext. 1. It was so admitted on April 21, 1982 but by a subsequent 
order dated April 30, 1982 the learned Subordinate Judge impugned 
the said document, Ext. 1, when he passed the following order :— 


“At the time of writing the orders it is seen that the document, 
Ext. 1 is liable to be impugned and hence the same is impounded and 
marked ‘X’. It being a bond, the plaintiff is directed to pay a stamp 


duty of Rs. 204/- and Rs. 2040/- totalling a sum of Rs. 2244/- by 
2.6.82 or orders”. 


3. It is obvious that the learned Subordinate Judge was passing | 
such an ofder in the absence of the plaintiff. Therefore, it was necessary 
for him, if he had any doubt in his mind, to hear the parties before 
passing any such order. That was not done. On the other hand, when 
the plaintiff filed an application under section 151 of the Code for 
reconsideration of such an ex parte order the learned Subordinate Judge 
rejected the said application by observing that he finds no ground for 
reconsideration. The fact that he irregularly passed an ex parte order 
was sufficient ground for reconsideration, if not any more. Be that as it 
may, the order dated April 30, 1982 itself is wholly misconceived. In 
order to constitute a bond there must be an express obligation to pay. 
We have set out the terms of the letter hereinbefore which at least 
constitutes acknowledgment of an unpaid price of furniture purchased. 
There is no obligation expressed therein clearly by the defendant to 
constitute a bond. Such being the position, the learned Subordinate 
Judge. when he made the order dated April 30, 1982, was proceeding 
upon a misconception as to the true nature of the document. This apart. 
the learned Subordinate Judge was totally oblivious of the provisions of 
section 36 of the Stamp Act which prevented him from making an order 
of impounding the document after the document has gone into evidence 
and marked Ext. 1 In that view having heard the revisional application 
on contest we allow the same and set aside the impugned orders. The 
document marked Ext. 1 will now go into evidence so marked. 


The application is disposed of. Let the order be communicated 
to the Court below forthwith. 


Sanyal, J.: I agree. 
H. D. 
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[ TESTAMENTARY JURISDICTION } (ORIGINAL SIDE) 
Before Mr. Justice Dipak Kumar Sen 
: Decision: January 27, 1982 
Smt. Usha Das Gupta wens Petitioner 


Versus ; 
Sri Subal Dutt : B L e Respondent* 


Indian Succession Act, 1925, Sections 192-196— Application by the sole 
heir on intestacy for recovery of possession of property left by the deceased 
from the possession of the respondent, an outsider who claimed to be the 
Executor under an unprobated Will of the deceased—Whether the summary 
procedure provided in Part VII of the Succession Act is the proper 
h procedure for determining the dispute in such cases. 


` The petitioner was the sister and the sole heir and legal 
representative of the deceased who died in 1981. The petitioner initiated 
sumimary proceedings under Part VII of the Succession Act alleging that 
the deceased had died intestate and that she was his sole heir and legal 
representative for, inter alia, (a) declaration that she was solely entitled 
to possession and enjoyment of the assets of the deceased, (b) possession 
of the assets, (c) mandatory injunction directing the respondent to make 
over possession to the petitioner of the properties and assets of the 
deceased, in the possession of the respondent and (d) appointment of a 
Curator overall the assets of the deceased. The respondent who was 
an outsider having no family relationship with the deceased contested the 
application. The respondent claimed that the deceased had left a Will 
under which he had been appointed the Administrator of the estate of the 
deceased. The petitioner contended that the document relied upon by 
thé respondent as the Will was a forgery and that the respondent was 
wrongfully in possession of properties of the deceased. 


HELD: Where the contest is between an heir on intestacy and the 
Executor under an unprobated Will over the possession of the estate of the 
. deceased, the summary procedure of Part VII of the Succession Act is not 
the proper procedure for determination of such dispute particularly where 
the person clamining to be the Executor and not the heir on intestacy isin 
possession of the estate. In such cases, the heir on intestacy ought to 
pursue the ordinary remedy by way of a suit. 


The Court directed that the Curator previously appointed by an 
ad interim order would continue for a period of 6 months during which the 
respondent would be at liberty to initiate proceedings for obtaining 
probate of the Will The Curator was further directed to make over 
possession of the assets of the deceased to the petitioner after 6 months if 
` the respondent failed to apply for probate within that period. 


*Matter No. 30 of 1981. 
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Cases referred to — 


(1) Rani Prayag Kumar Devi & Ors. v. Siva Prasad Singh, AIR 
1926 Cal 1 
(2) Lila v. Mahange & Ors., AIR 1931 All 632 
(3) Ranjit Kumar Bose y. Subodh Chandra Basu Mallik & Ors., AIR 
1937 Cal 252 
(4) Durgapada Bera v. Atul Chandra Bera, 1938 (1) ILR Cal 75 
(5) Hemnolini Judeh v. Isolyne Sarojbasini Bose, AIR 1962 SC 1471 
(6) Papamma v. Collector of Godavari, ILR 12 Mad 341 
(7) Puthia Parajit Abdullah y. Puthia Parajit Mirthur, 23 MLJ 537 
(8) Mayappa Chetty vy. Supranian Chetty, AIR 1926 PC 202 
(9) Venkata Subamma & Anr. v. Rammayya & Ors., AIR 1932 PC 92 
(10) Champa Devi, v. Puran Bai, AIR 1934 Lah 930 
(11) Narasayyamma Garu v. Andhra Bank Ltd. & Ors., AIR 1960 
AP 273 
(12) Ghanashyamdass Narayan v. Gulabi Bai, ATR 1927 Mad 1054 
(13) Jogendra Nath v. Makhamlal, AIR 1942 Cal 401 


The judgment of the Court was as follows :— 


Paresh Dasgupta, a Hindu governed by the Dayabhaga and a 
bachelor, died at Calcutta on the 11th April, 1981, leaving him surviving 
his sister, Usha Dasgupta, the petitioner. 


2. At the time of his death the deceased, it is alleged, owned and 
possessed, infer alia :— 


(a) a business in distribution and exploitation of cinematographic 
films carried on in the name ‘Voice and Vision’ at No. 3B, Madan Street, 
Calcuita ; 

(b) tenancy right in a flat at No. 3, Bow Street, Calcutta ; 

(c) a flat in Tardow Main Road, Bombay. 


3. The petitioner, itis alleged, appointed a Manager of the said 
business on the 14th April, 1981, and by the 7th May, 1981, an inventory 
thereof was prepared. 


4. One Dr. Kalyan Sankar Poddar of No. 164, Manicktolla Main 
Road, Calcutta by his Advocate’s letter dated the 9th May, 1981, informed 
the petitioner that a sealed envelope left by the deceased with him would 
be opened in the chamber of his Advocate on the 15th May, 1981 and 
the petitioner was requested to be present. On that date the said 
envelope was opened in the presence, inter alia, of the Manager of the 
said business and the Advocate of the petitioner when a document 
dated the 28th April, 1976 purporting to be a Will executed by the 
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deceased was discovered. Subal Datta, the respondent herein, was 
named in the said document the Administrator of the estate of the 
decea ed. 


_5. The petitioner initiated proceeding under section 144(2) of 
the Criminal Procedure Code m the Court of the Twelfth Executive 
and Metropolitan Magistrate, Calcutta, on the 15th May, 1981, against 
respondent and obtained an interim order directing the latter not to 
obstruct the petitioner in her ingress to and egress from the said business. 


6. The present application under sections 192, 193, 194, 195 and 
196 of the Indian Succession Act, 1925 was made thereafter on a notice 
of motion dated the 9th June, 1981. In this application the petitioner 
prays for the following orders :— 


` (a) Declaration that the petitioner is solely entitled to possession 
and enjoyment of the properties and assets of the deceased ; 


(b) Possession of the said properties and assets ; 


(c) A mandatory injunction directing the respondent to make 
over possession of the flat at No. 3. Bow Street, Calcutta and all other 
properties. assets and effects of the deceased ; 


(d) Appointment of a Curator overall such assets and properties ; 


(e) Direction on the Curator to make an inventory of such assets 
and properties and to take possession thereof ; 


(f) Direction on the Curator to collect and realise all moneys 
due to the estate and keep the same invested ; 


(g) Direction on the Curator, if necessary, to run the said 
business ; 

(h) Injunction restraining the respondent from dealing with, 
disposing of, alienating or encumbering the assets of the deceased ; 


(i) Injunction restraining the respondent from interfering with 
the said business ; 


(j) Injunction restraining the respondent from obstructing the 
petitioner from having access to the books, documents and papers of 
the said business and from interfering with the right of the petitioner 
of having ingress to and egress from the premises of the said business 
or the premises at No. 3, Bow Street. 


7, The petitioner claims to be the sole heir and legal representative 
of the deceased and alleges that the deceased died intestate. 


8. It is alleged that the respondent, an employee in the said 
business under the deceased, with a salary of Rs. 350/- per month had 
been allowed to reside at No. 3, Bow Street, Calcutta with his family. 
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9. Since the death of the deceased, the respondent, it is alleged, 
wrongfully prevented the petitioner to enter the said flat at No. 3, Bow 
Street or to take possession of the assets and properties of the deceased 
lying there and had been obstructing the petitioner from carrying on the 
said business The respondent, it is alleged, had entered into contracts 
for distribution of films of the said business, was misappropriating the 
funds and assets of the business, using and utilising the assets of the 
deceased at No. 3, Bow Street, Calcutta and had started disposing of the 
same. 


10 It is alleged that the document alleged to ‘be the. Will: of the 
deceased was on a stamped Hundi paper and allegedly attested by the 
said Kalyan Sankar Poddar and one K. R. Patel. The said. document, it 
is alleged, was manufactured and/or forged. During his life-time the 
deceased, it is alleged, used to keep such documents signed in blank for 
the purpose of the said business. 


11. The petitioneralleges that the respondent has taken possession 
of the estate of the deceased wrongfully and forcibly without any lawful 
| title. 


12. By an ad interim order passed in this application a learned 

Advocate of this Court was appointed as the Curator and was directed 

to make an inventory of the assets and properties of the deceased and to 
take possession of the same. 


13. An affidavit affirmed by the eee on the 4th July, 1981 
has been filed in opposition to the petition. It is alleged in the said 
affidavit that the respondent had joined the said business ata young age 
in 1960 and that the deceased developed great love and affection for him 
and his wife and child. It is alleged that the respondent started living 
at No. 3, Bow Street since the inception of the tenancy. After his 
marriage in January, 1971 the respondent continued to live with his wife 
at the said flat. It is alleged that the deceased had left No. 3. Gouribari 
Sireet, Calcutta his original residence in or about June, 1971 and thereafter 
resided with the respondent and his family at No. 3, Bow Street, Calcutta 
in joint mess till his death. 


14 It is alleged that in or about November, 1972 the wife of the 
respondent started a business inthe name ‘Maya Chitram’ as its sole 
proprietor at No. 3B, Madan Street, Calcutta with the permission of the 
deceased. 

15. Itis alleged that the jelas of the deceased with the 


petitioner was strained and that the petitioner rarely visited ne deceased 
at the flat at 3, Bow Street. 
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. 16. It is-alleged that. the respondent did not know. of the; Will of 
ihe deceised till-the 15th May, 1981. The said Will it-is contended is 
‘genuine. BESS NE AAN ene sa aaa : 


17. It Tis T „that „after the death of the deceased the 
respondent was in possession of the assets and properties of the deceased. 
Towards the end ` of April, 1981, the petitioner it 1s alleged, demanded 
“that the office be ‘closed’ and’ all ‘goods made, over to her. Thereafter, at 
the instance. of the Secretary of the Motion “Picture Association, an 
inventory ‘of the aésets of the’ business was made.” 


18. It is alleged | that after the ‘said Will was published tie 
petitioner instituted criminal proceedings ‘and with’ the help of anti-social 
persons attempted to take. possession of the’ said ‘business forcibly but 
failed. The respondent, lodged a ‘complaint at the Bowbazar Polite 
Station. ii 4 

19. The respondent contends that as the appointed Executor and 

_ one of the legateés, -he'is the legal representative of the deceased and has 
‘lawful: title ‘over ‘the: estaté. The: Books of Account of the said business 
being in the possession ‘of the Curator he has been unable to apply for 

' probate of the Will: l 


| 20. Kalyan. Sankar ‘Poddar has, affirmed an affidavit on the 2nd July, 

1981, in support of the respondent. It 18, inter alia, alleged in this 
affidavit that the deceased in, sound mind executed the said Will on the 
26th April, 1976 in the presence of attesting witnesses. 


i 2l. It is alleged , that since 1976 the 'deceaséd from time to time 
used to keep with the deponent sealed envelopes which used to be eae 
back, after a, time., Towards the end of February, 1981 the deceased, 
is alleged, handed over one such sealed : envelope to the deponent aa 
was not taken, back., The ‘said envelope „was opened after the death 
of the deceased on. ‘the instructions of the deponent who made a written 
statement on the same day about the said envelope. } 


22. Kamal Dasgupta, the constituted. Attorney of the petitioner, 
has affirmed an. affidavit on the 18th July, 1981 which has been filed in 
reply to the. affidavit of the respondent. ‘It is, inter alia, alleged in this 
affidavit: that ‘even after the appointment ' of the Curator a sum of 
Rs. 714.45 was found missing from the ‘office sealed by the Curator. 


23. Te is alleged that the respondent ‘has removed all goods, 
articles, books, papers and documents of the business aye Chitram’ 
from the premises Of the said business. ` | 


| 24 Atthe hearing, learned Counsel for the petitioner submitted 
that.the respondent could “claim” possession of the estate of the deceased 
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‘only upon establishing that he had a lawful title thereto. The title 
claimed by the respondent was based on the alleged Will. No probate 
having been obtained of the same, the respondent had no right to claim 
or to remain in possession of the estate. Learned Counsel did not 
dispute, that the title of an Executor would relate back to the death of 
thé deceased but he submitted that under section 213 of the Indian 
Succession Act the Executor could not establish any right or title to the 
estate of the deceased ina Court of law without obtaining probate of 
the Will. Once the title of an Executor was challenged in Court he could 
not proceed further with an unprobated Will. 


25. Learned Counsel next submitted that the respondent had 
pever been nor was in possession of the said business and that after the 
death of the deceased the petitioner had appointed a Manager over the 
said business. As such there was no question of the petitioner dispossessing 
the respondent. 


26. -On the alleged Will, learned Counsel submitted that the 
document was typed out on a stamped Hundi paper which was purchased 
on the same date on which witnesses allegedly attested the execution 
thereof. There was no reason to use a Hundi paper when the Will could 
have been executed on a plain paper. Learned Counsel also drew my 
attention to the fact that between the typed portion of the document and 
the signature of the deceased there was a large gap and that the document 
has been signed by the deceased as the proprietor of the firm. 


27. It was further submitted that the production of the alleged Will 
was highly suspicious. Inthe statement of Kalyan Sankar Poddar made 
on the 15th May, 1981, there was no whisper that he was an attesting 
witness to the alleged Will or that he had any prior knowledge of the 
document. There was no reason why the deceased made over the alleged 
Will to an attesting witness in a sealed envelope without disclosing that a 
Will was being handed over. Within two days from the completion 
of the inventory of the said business the notice for opening of the 
sealed envelope was issued. 


28 Learned Counsel submitted that even if the deceased had love 
and affection for the respondent it did not follow that the deceased 
would execute a will in his favour. 


29. Learned Counsel referred to the minutes of the Curator dated 
the 20th June and the 6th July, 1981, to show that the balance of cash in 
the petty cash book of the business had not been made overby the 
respondent to the Curator. i l - 


30. In support of his contentions learned Counsel for the petitioner 
cited the following decisions :— 
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, (a) Rani Prayag Kumar Devi & Ors. v. Siva Prasad Singh, 
reported in AIR 1926 Cal 1. This decision was cited for the following 
observation of a Division Bench of this Court :— 


“Under section 137 of the Probate Act of 1865 the Will could not 
be used for establishing any rights as Executor or legatee.” 


(b) Lilav. Mahange & Ors., reported in AIR 1931 All 62. 
In this case a Full Bench of the Allahabad High Court upheld an 
order of the District Judge under section 195 of the Succession Act 
where no finding had been recorded under sections 193 and 195. It 
was observed by the Full Bench that— 


“An omission to do so would not make the order illegal, because 
the section does not in Express terms require that he should record 
such findings.” 

(c) Ranjit Kumar Bose v. Subodh Chandra Basu Mallik & Ors., 
reported in AIR 1937 Cal 252. This judgement of a Division Bench 
of this Court was cited for the following observation :— 

“a Will uncovered by a probate or letters of administration 
cannot prove that anybody named therein has title to the estate of the 
testator”. 


(d) Durga Pada Bera v. Atul Chandra Bera, reported in 1938(1) 
ILR Calcutta 75. This decision was cited for the following observa- 
tion :— 

“There can be no question that under section 213 of the Indian 
Succession Act, it is necessary to obtain probate or letters of 
administration with copy of tbe Will annexed in order to establish 
rights under the Will’. 


(e) Hemnolini Judeh v. Isolyne Sarojbashini Bose, reported 
in AIR 1962 SC 1471. This decision of the Supreme Court was cited 
for the following observations :— 


“Section 213 creates a bar to the establishment of any right 
under will by an EKeCcUutor........... e ceceeeeeeeeeeee ee eees unless probate or 
letters of administration of the Will have been obtained, whether that 
tight is claimed by the person as a plaintiff or defendant.................. 


“Whoever wishes to establish that right, whether it be a legatee 
or an Executor himself or somebody else who might find it necessary 
in order to establish his right, to establish the right of some legatee or 
Executor from whom he might have derived title, he cannot do so 

unless the Wil) under which the right as a legatee or Executor is 
claimed has resulted in the grant of a, probate or letters of adminis- 
tration” ` 
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31. Learned Counsel for the respondent submitted in answer that 
a claim of a right by succession: under section 192 of the Succession Act 
included both intestate as also testamentary succession. Under section 193 
of the said Act the Court had to examine the applicant ‘on oath and to 
make further enquiry as thought necessary. A preliminary examination 
on oath was mandatory though any further enquiry was discretionary. 
Without such examination on oath the Court had no jurisdiction to 
proceed under Part VII of the Succession Act. 


32. It was submitted that in order to proceed’ summarily under 
the Succession Act. the Court had to ascertain first if there were 
sufficient grounds for believing that. the applicant was really entitled to 
the estate; that the opposite party had no lawful title thereto nor 
entitled to continue in possession thereof and that the applicant was 
likely to be materially prejudiced if left to the ordinarily remedy of a suit. 
Only after the Court was satisfied in respect of the aforesaid, the question 
of summoning the opposite party would arise. The final stagé was the 
summary determination of the right to possess the estate whereafter 
Possession was to be delivered to the successful party Pending such 
determination, it was submitted, a Curator could be appointed though 
such an appomtment was made normally after an enquiry under 
section 193 of the Succession Act. A Curator could not continue- after 
the determination of the proceeding. In such summary proceedings the 
onus was on the applicant to prove a negative, namely that the opposite 
party had no lawful title. l 


33. Learned Counsel next submitted that, ia the instant case, a 
document has been produced which -is claimed to be the Will of the 
deceased the existence of which was known to the petitioner. The 
respondent has been nominated the Executor in the document and the 
beneficiaries thereunder are the respondent, his wife, his minor daughter 
and the petitioner. Admittedly probate of the Will has not yet been 
granted. The petitioner only apprehends that this Will is a forgery. 


34 It was submitted that on the sole ground that no probate has 
been obtained of the Will, the petitioner was not entitled to assert that 
the respondent had no title to the estate. - 


35. The settled law was that an Executor derived his title from the 
Will and even before a Will was proved an Executor, it was submitted, 
was entitled, to take possession of the entire estate. The provisions of 
the Succession Act empowered the Executor to dispose of the property of 
the deceased, to incur expenditure for proper care and management of the 
estate and to collect all debts of the deceased. The title of the Executor 
vested in him from the date of the death of the testator. When probate 
was granted the Will stood established from the death of the testator and 
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all intermédiate acts of the Executor were rendered valid thereby under 
section 227 of the Succession Act. It was implied from the scheme of the 
Act that before any. probate was granted the Executor could deal with 
the estate lawfully. 


r 


36. Learned Counsel for the respondent submitted that the decisions 
cited. on behalf: of the applicant were cases where the Executor was 
required-or sought to establish his title in a Court of law and the question 
of representation in a suit was involved. The said decisions. he 
submitted, had no application in the instant case where the respondent 
was not required to establish his title and the onus was entirely on the 
applicant. 


37. He submitted further that if the contentions of the applicant 
were accepted it would mean that an heir in intestacy was bound to 
succeed in an application under section 193 in every case and the Court 
would have no option but to make over possession of the estate to him 
and till probate of the Will was obtained no one but the intestate heir 
would be entitled to the possession of the estate. The powers conferred 
on an'Executor by the Succession Act to act in respect of the estate prior 
to probate would become nugatory. 


38. Learned Counsel next submitted that. under section 193 of the 
Act the Court was required to determine the dispute summarily. Ifthe 
Executor was called upon to establish his title with a probated Will then 
the determination would not be a summary one but would be a final 
determination after adjudication. 


39. It was next submitted that under section 206 of the Succession 
Act the Court had to give effect to the lega] directions of the deceased 
in respect of his estate: A Will of the deceased though not probated 
must be held to contiin such legal directions and the’ Court ought and 
was. required to give effect to the same: He submitted that a Will had 
been defined under section 2(h) of the Succession Act as a legal 
declaration and in section 3(64) of the General Clauses Act a Will was 
defined to include every writing making a voluntary posthumous 
disposition of the property. The directions contained in-a Will, would 
thus come within the ambit of section 206 of the Succession Act and no 
question of probate would be involved. 


40. Learned Counsel for the respondent next submitted that in 
order to succeed in this application the petitioner had also to establish, 
which she had failed to do, that she was likely to be materially 
prejudiced if left to the ordinary remedy of a suit. 


41. It was also submitted that the application was maa fide for 
the reasons as follows :— 
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(a) The petitioner initiated criminal proceeding on the very day 
the Will was disclosed. 


(b) The petitioner sough¢ to appoint a Curator with the sole 
object of stopping the business and no attempt was made to run the 
business through the Curator. 


(c) The petitioner wrongfully caused the Curator to take 
posseasion of all household articles of the respondent and the assets of 
the business ‘Maya Chitram’ which admitrealy did not form part of 
the estate of the deceased. 


(d) The pon; through the Curator, Sued the films of the 
business to be stored in the Godown of a competitor who was 
financing the petitioner in this litigation. 

In support of his contentions learned Counsel for the respondent 
cited the following decisions :— 


(a) Papamma v. The Collector of Godavari, reported in ILR 
12 Madras 341. Here a Division Bench of the Madras High Court 
construed sections 3 and 4 of the Succession (Property Protection) 
Act, 1841 which prescribed a summary proceeding similar to that 
provided under the present Succession Act. The Division Bench 
held that the party applying was bound and had to be called upon to 
show that the party in possession had no lawful title. The Court 
had to be satisfied on that point on enquiry and examination of the 
claimant. The Court had also to examine the title of the person 
claiming whether the application of the claimant was bona fide, that 
misappropriation of assets were likely before the determination of 
the summary proceedings. and that continuation of the possession of 
the estate in the hands of the opposite party would expose the 
claimant out of possession to considerable risk before a Curator would 
be appointed. Inthe absence of the aforesaid, the proceedings would 
not be lawful. It was also observed that where directions had been 
given in a Will for the possession of the estate the Court was bound 
under section 15 of the Act of 1841 to give effect to them and not 
apply the Act in a manner so as'to contravene the same. 


(b) Puthia Parajit Abdullah v. Puthia Purajit Mirthur, reported 
in 23 MLJ 537. In this case an order appointing a Commissioner to 
make an inventory without an enquiry under section 4 of the 
Succession Act, 1841 was held to be bad in law. 


(c) Mayappa Chetty v. Supranian Chetty, reported in AIR 
1926 PC 202. This decision was cited for the following observations 
of the judicial Committee :— 


` in him Upon the testator’s déathin.., M 


y or 
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derives his title and authorites 

from the Will of the testator and not from any grant of probate. The 
Sea ESTI od Pr E I Pee ee hee ett a : 

personal properties of the testator’ including all rights’ of “action, vests 
a > > mE i MEA ais Cee ae as at dee 


rere 
DINA 


__, Accordingly to English practice, probate may be ‘granted of the 
“Will of a petson domiciled ‘abroad ‘upon’ proof that itis’ a valid Will 


“ according'ts thé law Of domicile ahd that there“afe‘-assets’ within the 


a 


jurisdiction: ’ It ts not hecessary that is Should" be first ‘proved’ in the 
Courts of the domicne ” '& 6 8 sh teh ay = 

li Cees A GN Py ae e le wt eb gir at tl, Tt a a 
_. (d) (9) Venkata Subamma & Anr. v, Rumayya & Ors., reported 
in AÌR 1932 PC 92. This decision was cited for the following 
observations of the Judicial Committee :—" ` 7 

EEE PE RE TS ea AE Lek iey Son i ; 


“Before the grant, it is ‘Obvious that in every Case where either the 
Will itself, or anything done under it by the Executor is challenged, 


proof of exécution and capacity on ‘the part of the testator, and‘of the 
ol aq capacity on the pa : ; 


appointment oft 


rue ie 6 a mihi eeu ns 
he Executor, would be requited |... 
aa a og. ee? A r : 


“The provisions of the, "gection ‘(section 12, Probate “and 
Administrator Act, 1881) do not, in their Lordships opinion suggest 
that before probate the Executor has no title but ure only intended 
to simplify the proof of his title co a 

“There can ‘be no doubt that in England the title of ‘an executor 
is derived from the, Will and, not from „Probate, though it is probate 
alone, which authenticates his right. .. 


‘ 
gS Se 


“Section 12, Probate and Administration Act, isa reproduction 
of section 188, Succession Act of 1865 and it has always been 
recognised that the latter Act was, largely based on English law. It 


is not suggested that this doctrine ıs for any reason inapplicable. to 


the Wills of. Hindus and their Lordships think that the material parts 
of sections 4 and 90... afford a ‘strong indication in themselves that 
the’Legislaturé intended to adoptit”:*) :: °°. 

(e) (10) Champa ‘Debi v. Puran Bai, Teportėd in ALR 1934 Lahore 
930, This decision Was cited for the observation ‘of a learned Judge 
of the Lahore High Court that the word “sieces$ion?” 1n ‘section 192 
of the Succession’ Act meant ‘only intestaté succession. ` 

(f) U1) Narasayyamma Garu & Ors. v. Andhra Bank Ltd. & 
Ors., reported in. AIR 1960 A P 273. The said decision wasg cited 
for the. following . observations, of a Division Bench of the Andhra 
Pradesh High ‘Court — t s3 ut a ee e, i 

“Under section 24 the entire property of the testator ‘vests in the 
Executor or executrix as. the case, may be,, from the time when the 
Wall. takes effect. Even-before, the obtaining of the probate on the 


r 
1 pa` 7 evs 
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death of the testator, the property vests io the. executor as such......... 
“All that the grant ‘of the probate does i is not to give the executor 
title but only to make his title certain. og a 


foa ` 


: . «42. Inthe instant case an ad interim order appointing-a Curator 
was made-on the application without any examination of the petitioner 
on oath.. To that extent: it must be held that the requirements of 
section 193 of the Succession Act were. not strictly complied with. But 
it is not. disputed by the respondent that the petitioner is the sole heiress 
of the deceased on intestacy and thus has a substantial claim to the 
estate. It is also not in ‘dispute that the respondent i is in possession of a 
document which is claimed to be the last Will and testament of the 
deceased on which the claim of the respondent to the estate is based. 


tots 6 


L 


43. In view of the aforesaid it cannot be held at this stage that 
the proceedings had under this application and the interim orders, passed 
herein are wholly Vitiated. In this application it is now to be determined 
jo a summary manner as to which of the parties is entitled to immediate 
possession of the, estate. | | 


Peng ot i ` 1 


‘+ 44. ‘De facto possession of ‘the estate after the death of the deceased 
is a‘matter of chance. The estate may be in the actual possession of the 
heirs’ of the deceased on intestacy or the estate may come into the 
possession of a stranger. , It is also possible that the actual possession of 
the, estate may come to the Executor in the case where an Executor had 
been nominated in a Will of the deceased even, before any probate thereof 
is obtained. 


45, Where the deceased dies intestate, a ‘contest as to the possession 
of the estate between, an heir’ in intestacy and a third | person can be 
disposed effectively under Part VII of, the Acti in a summary manner. 


Bos 46." Where a’ Will is'left by the deceased or a Will is set up, the 
position is not-so'simple. «An Executor of an unprobated: Will may not be 
entitled to oust. the possession even of a total stranger before probate 15 
obtained. , The position of an executor of an unprobated Will vis a vis the 
heir in intestacy is weaker and ‘an Executor it in such à case will not in’ my 
view be entitled to oust summarily an heir in ‘intestacy Who' might be in 
possession “of thé estate. 


4 Li t * | 


47. In the instant e case, ' however, it ist the Executor of an ‘unprobated 
Will , who is is in Possession of of the estate and the heir in „intestacy seeks, to, 
oust him summarily. 

48. From the scheme of Part VII of the Indian Succession Act and 


in viewof the law laid down in the decision cited and considered earlier 
it appears to me that where the contest is between an heir in intesticy 
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and an Executor of an unprobated Will over the possession of the estate 
the summary procedure in Part VII of the Succession Act is not the 
proper procdeding to determine such ‘a dispute; ‘in ‘particular where thé 
Executor and not, the heir in intestacy is in possession of the estate. In 
such a case the onus is on the heir in intestacy. to establish his title. . An 
Executor holding an unprobated: Will cannot. be said to. have no title 
whatsoever. so that he may. be ousted summarily from his immediate 
possession. The title.of such an Executor in my view is inchoate: which 
will) become- perfect if and when probate is -obtained. In a: regular 
proceeding an Executor of an.unprobated, Will always have to: give way to 
the heir on intestacy as was decided in (12) Ghanashyamdoss Narayan vi: 
Gulabi Bai, reported. in'AIR 1927 'Madras-1054. ‘Here a Full Bench of 
the Madras High Court observed that the plaintif “being the: heir- under 
the intestacy itmust be presumed until a Will: is:proved that he is entitled 
to succeed to the property. This decision of the Madras High Court has 
been followed by this Court in`Ranjit Kumar'v. Subodh Chandra, AIR 
1937 Cal.252' and (13) ene Nath v. M akhama APRES in AIR 
1942 Cal 40i. i í i roy 4 ' 


459. in the instant case, in my view, the 'berress i in intestacy should 
have been left to the ordinary remedy ' ‘of a suit. Had the ‘Executor 
initiated proceeding ‘for obtaining probate the heires$ could have’ interv? 
ened under section 247 of the Succession Act and apply for an 
Administrator pendente lite.. ©. .s + ts 4 ` TENE E 


50." In‘ the instant case it has” also not ‘been established that the 
applicant, would be materially prejudiced’ if left to the ordinary remedy of 
a suit. 


51. I note that the Will relied on by the Executor in the instant 
case prima facie can be challenged on various grounds, It is in the, 
interest of the’ parties that this Will shobld be estdblished’ or rejected as 
soon'as possible so that the title of the parties may be settled finally. 


5). [algo hold’ that ‘an’ Executor ` cannot take advantage ‘of an 
unprobated Will for'all times to Come and without taking any steps for 
obtaining probate of the sime continue to enjoy the estate excluding 
other persons ‘who Wik cely may ‘have a better title to` the estate. ` 


a 53, For the, regsons ‘above 1 “dispose of this’ application by the 

following order : = 

tra i The Curatoriwill continue for a period: of six, months from ‘date 
within which period the Executor will be at liberty to initiate procee- 
dirigs for obtaining-probate of the! Will. ‘For-the aforesaid purpose 

í «the Curator will make available to the Executor all necessary documents 
and records. : In .the: event, the , Executor :files an application for 


~ Site E Eaa “4 d 


yi { Kik, fa oe to a DAK. wed woud tog 1 y Donel to. 
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" obtaiing probate, the applicant will be entitled’ to apply in “said the 
proceedings for appointment’ of an administrator “pendente lite! The 
applicant will also be at liberty if so advised to institute ‘a regular suit 
for’ administration of the estate. If proceedings for obtaining probate 
of the Will are not initidted by the Executor within six: months, then 
‘the Curator will make over possession of thé estate to the applicant. In 
any event, the present Curator will stand discharged after six months. 


c 54 The Curator during his tenure will take all steps to preserve 
the,estate,. He,is directed to call a meeting of the parties to enable them 
to express their views about carrying on the: business for sir, months and 
if the parties agree to do so, the Curator will run, the. business as agreed. 
in, case, of difference, of opinion . between the parties. the. Curator will 
exercise his, own, discretion. 


- 55. The petitioner will pay to the Curator a further sum of 60 Gms. 
on ‘account of his remuneration. ONE : 


56. The movables in dispute will remain in thé custody of 
the ‘respondent for further six months. Costs in mig testamentary 
proceedings. a K : 

All parties and the Curator to act ona ‘signed copy of the minutes 
of this order on an undertaking by the applicant through her Adan 
on record to draw up, complete and file the same. 


te P. R. o; $ 7 
* -| [ CONSTITUTIONAL WRIT JURISDICTION |: 
f i _ Before Mr.-Justice Sabyasachi Mukherji 
_ Decision : September 10, 1982 
Ranajit Basu ' ; -Petitioner 
'. , Versus , | Ba 
“State of West Bengal & Ors.' ¢ . «.. Respondents* 


Constitution of India— Article 226-—Transfer— When can be challeged 
—Lien when lost. - i 


The petitioner was at the material time the Chief Bengali Reporter 
in the West B_nga! Legislative Assembly. Upon representations made by 
other Reporters against the petitioner, the Speaker of the West Bengal 
Legislative Assembly passed an order directing the petitioner not to enter 
into, the Chamber of the Assembly - until further orders. Thereafter, the 
Speaker placed the services of the petitioner at the disposal of the 


*Civil Rule No. 1307 (W) of 1981. ` 


1 Ih ay Lae oy. ` Fay 
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Départmeiit of Information and Cultural Affairs for appointinent as ‘News 
Reporter in that Department. By another order passed by the Governor, 
the petitioner was: appointed as ‘News Reporter in the Anformation and 
Cultural Affairs Department. The Petitioner bad" challenged his transfer 


from West Bengal Assembly and appointment ` in the Department of 
Information & Cultural Affairs, West Bengal. - 


eros HELD : fa)’ West Bengal Assembly Secherariaté Rules Heel with 
the post ‘Loverned: by Article 18? and the Rules framed. under: Article 309 
have no application 10 such posts. 4 


(b) A liencan :only be' lost either by dismissal in accordance with 
Article 311 of the Constitution or by superanuantion. The impugned orders 
which have ‘the effect of. extinguishing the lien of. the petitioner to a 
permanent post in the- Assembly Secretariate'are illegal as- neither there is 
dismissal nor superannuation of ‘the petitioner. re a ae 


(c) A Transfer is always limited to equivalent post in the same cadre 
and in the’ same “Department. Deputation and ‘transfer basically differ from 
one another in that transfer could erly, be to ‘equivalent post in the same 
parent cadre but the. depuiation ` must be in the Department other than 
the department. ,. ēċ# D 


TR ` R 
(å). Traner is a matter of routine and iri ‘is an incident “of service 
and can only be callenged on the ground of mala fideo? viòlation of 
Statutory Rules relating to transfer. ‘Deputation on the other hand 
could only be made with the consent because the employee to :joined the 
Department to render service aa particular menarment and he could not 
be made to serve elsewhere : — Be oe a 


. (e) (i) 'An:. employee cannot be transferred ` ‘out of nis cadre or 
NA A against his wish os + se ss | 
(ii) When appointment is made to: a specified “post or a specified 
group of post; no transfer can be justified merely because the pav is not 
being affected.: 1 ABS wangan g ; 
© Hiii) The Government’ servant cannot be asked to perform duties 
which ' were never expected of him when he was ‘recruited 
iv) An expectation ‘of future promotion cannot be wiped out by 
“Mó ving a Government servant around. i 
(e) JA cadre is the strength, of. a, service. or a part of service: 
sanctioned as a separate unit. The Assembly 5 Seċretariate. stag clearly form 
such a separate unit. - : Pe . 3 h 
+ (f) Thel action of reléasing the petitioner from the: West Bengal 
re ‘Assembly virtually amounted 10: termination of service KI the 
petitioner’in violation of the provisions of his'legal rights 
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` The júdgment of the Court was as follows :— °° ‘ ‘' iii 


The ‘petitioner in this © application under Article 226 of the Cons- 
titution ‘makes grievance of the two orders, namely, ‘Annexure ‘E’ dated 
roth of ‘April, ‘1980 and-‘Annexure *F’ dated 4th of July, 1980. The 
petitioner at the relevant’ time was the Chief Bengali Reporter of the 
West Bengal Legislative , Assembly Secretariate,. By the order dated 
10th-April, 1980 he was directed not to-enter the chamber of,the Assembly 
until further, orders: This order,-was ‘passed in view of some represen- 
tations .made by other reporters in the Assembly to which I shall presently 
refer. “The other order which is. Annexure ‘F’ dated: 4th July, 1980 
whereby the Speaker of the West, Bengal Legislative. Assembly has been 
pleased to place. the. services of Sri Ranajit Basu,. Bengali: Reporter,: West 
Bengal Legislative Assembly. Secretariate at the. disposal of the Department 
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of Information and Cultura! Affairs; Govt. of West Bengal for appoint- 
inent ‘as News Reporter in that department. On the same, date’ which is 
also ‘included'in'the: Annexure *F’ another order’ was passed, whereby the 
Governor:has been pleased to'appoint Sri Ranajit Basu,' Bengali Reporter 
in ‘the ‘Legislative Assembly ‘to act'as 'News: Reporter under ‘the 
Information '& Cultural: Affairs’ ‘Department in the’ scale of Rs: 450]- 
1050/-for a period of.sik months from the date he! assumed charge until 
further orders. : The order, inter alia}. provided that the Governor has 
further ‘been pleased to allow Sri Basu to draw a special pay of Rs. 100/- 
per ‘month in view of the arduous nature of the job. The notification 
has also been’ annexed’ and is under’ chiailenge., In’ order to appreciate 
this controversy itis necéssdry to refer to certain facts which I shall 
‘presently do. Moe ATERA GE ae OMe SR gan ‘ 

- 12: But before I doso it is necessary to-bear in mind the notification 
issued under section 241 of the ‘Government of India Act, 1935 declaring 
certain posts inthe Bengal Legislative: Assembly Department to be 
included im the Government service. ‘ That notification: ‘included in 
Schedule VIII, clauses (b), Items 96 to 102 who'were Secretary, Bengal 
Legislative ‘Council Department, Assistant Secretary, Bengal Legislative 
Council Department Registrar, Béngal ‘Legislative Assembly Department; 
Ist‘Assistant Secretary, Benga! Legislative ‘Assembly Department, 2nd 
Assistant- Secretary,’ ‘Bengal Legislative ‘Assembly Department and 
Registrar, Bengal Legislative Assembly Department. It hasto be' borne 
in mind that this ‘notification was issued at a time before the Constitution 
of India when the separateness of the Legislature from the control of 
the executive Government: was ‘not so emphasised} as has been‘ done 
under the Constitution On 24th ‘August. 1953 the’ West ‘Bengal 
Legislative | Assembly ‘Setretariate. Rules, 1953 were framed under 
Article 187(3) by the Governor after consultation with the Speaker. : The 
petitioner was: appointed as 4 temporary typist on 18th of June, 1964 in 
the Public Health and Engineering Department of the Government of 
West: Bengal! On the 16th of September, 1965 application was made by 
the petitioner for the post of Junior Bengali Reporter in the West Bengal 
Legislative Assembly. This allegation has‘been made at page 16:of the 
first affidavit-in-reply. This would-be borne out, 'that this’ statement was 
borreci: because of the subsequent letter of appointment. ‘On the 30th of 
October,’ 1965'the ‘petitioner ‘was provisionally selected for the said post 
and request was made by the ‘Assistant ‘Secretary; Legislative Assembly 
Secretariate tothe Chief “Engineer,:Public “Health and Engineering 
Department of the Government of West Bengal for the release of the 
petitioner so that he’ might join his new post’ This would be clearly borne 
out by Annexure 'Y of the affidavit-in-opposition filed on behalf of the 
Legislative Assembly. On the same date the petitioner also applied to 
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the -Chief Engineer, Public Health and Engineering Department ‘for 
release. This would be borne out by the document at page, 16° ‘of the 
first ‘affidavit-in- reply of the petitioner. On the first of November, 1965 
order ‘of release was passed which is Annexure T of ‘the affidavit-in- 
opposition of the Legislative Assembly. There was another notification 
issued on the 6th of July, 1966 under Article 309 amending the earlier 
notification dated 4th of June, 19417: "by including gazetted posts which 
had not been included specifically in any other ‘State services as part of 
the earlier notification. It was contended. that in the earlier notification 
issued in 1941 the employees of the Legislative Assembly under the 
West Bengal Legislative Assembly were included’ with the posts of the 
Government service under the Home Department, while in 1966 when 
fresh notification was issued care was not taken to separately mention 
the employees of the West Bengal Legislative Assembly because it was 
inconceivable that under the Constitution and the specific provisions 
of the Constitution to which I shall presently refer it was expected that 
the employees of the West Bengal State Legislative Assembly could 
continue to be under. the control of, West Bengal Government, Home 
Department it would be repugnant to the very essence of separateness as 
envisaged in the constitutional provisions. On the 8th of September, 
1981 there was a notification issued. appointing.the petitioner as Senior 
Reporter (Bengali) in the West Bengal Legislative Assembly by the 
order of the Speaker with effect from 10th of May, 1971. The said 
notification, however, was amended on 29th of August, 1972 soas to 
take effect from 23rd, of April, 1969 instead of 10th May, 1971. On 
23rd-of April, 1971 amendment was made to the West Bengal Legisla- 
tive Assembly Secretariate (Pay and Allowance) Rules, .1970 under 
Article 187(3) by the Governor after consultation with the Speaker. 
Petitioner was confirmed on 2nd of May, 1977 in the, post of Bengali 
Reporter to the West Benga] Legislative Assembly Secretariate with 
effect from 23rd of April, 1969. On the 3lst of March, 1979 the 
petitioner was allowed to cross the second efficiency bar in, the time 
scale of pay by the order of the Speaker. On the 8th April, 1980 
recommendation was made by the: Speaker to the Minister, Finance 
Department for financial help to the petitioner to enable the petitioner 
to publish his.thesis. On the 9th of April, 1980 there wasa complaint 
by 24 Reporters which is set out at page 31 of the petition against the 
petitioner.. On the 10th April, 1980 the Secretary, Legislative Assembly 
sent the complaint to the petitioner for his comments. Order was passed 
onthe same date by the Speaker directing the petitioner not to enter 
the chamber of the Assembly until further orders. On the, 16th April, 
1980 the petitioner furnished his comments against the complaint. On 
the 9th June, 1980 notice under section 80 of the Civil Procedure Code 
was given of a suit for defamation by the petitioner on the reporters who 
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had, made the complaint, against him, It 1s not necessary for the purpose 
of deciding the contention. „and, the: controversy involved, in this case to, 
set Out in detail either, the recommendation of. the . Hon’ ble Speaker for 
financial’ ‘help | to the. petitioner. for the,, publication of his -thesis on.the 
history of >the Legislative . Assembly nor - igs it necessary. to set out in 
detatl the actual complaint by the 24 Reporters against the petitioner. 
On lst of July, 1980 . the, proposal for the, creation of a post of News 
Reporter i in the Deputtment of Information and ‘Cultural Affairs received 
the assent of the’ Han’ble Chief Minister and the Hon’ble Finance 
Minister ` ‘On the 2nd of July., 1980 the „above post of.News Reporter 
in the Départment of Information and ‘Cultural Affairs was sanctioned, 
On thé 4th ‘of July; 1980 the Speaker ‘placed the services of the petitioner 
at the disposal of | the, Department of Information and Cultura) Affairs 
for “appointment” as News “Reporter i in ‘that’ department. On the 4th 
of July, 1980 ` “there was an order by the ‘Deputy’ Secretary, Department 
_of Information and Cultural, Affairs “dppointing” t the petitioner “to 
act as ‘News Rep. arter” under the ` “Informition and Cultura | Affairs 
Department’ fof 1 further period ‘of 6 months until further orders. On 
7th of July. 1980 the present “application under -Article 226 of the 
Constitution was “moved ‘and ‘filed. and certain directions for’ filing of 
the affidavit? was’ imde by’ Mr- Justice D. K. Sen passing certain interim 
orders restraining the respundent-from “giving further effect to the 
impugned orders and pérmitting ‘withdrawal of salary. ‘The said order was 
from time to time “modified by-the learned Judge as also by Mr. Justice 
iT. Basu. The said‘orders were passed upon notice to the respondents 
and upon hearing'them. “Ultimately, on 3rd of March, 1981 a Rule 
Nisi -was issued and “the: interim orders made were directed to be 
continued with certain - modifications and directions for filing affidavits 
were given. After the affidavits were filed certain modifications were 
obtained from time to time and .ultimately on the 4th of June, 1982 the 
matter was. mentioned before me etar hearing after three weeks and haè 
‘since heon heard bý me. ` È ` 

3. “Two pins were : rge in. ippon of this sapien It was 
submitted firstly; that'in the’ background of the facts and circumstances 
of the ‘case the impugned order: was a` mala fide one anda colourable 
exercise of the power of the competent authority at the behest of certain 
reporters’ allegations which were not investigated nor in respect of which 
petitioner was given any “chafice.or: opportunity to adduce any evidence 
or proof. It was submitted thatthe sequence of events- narrated before 
would manifest the above.allegations. It was, secondly. submitted that 
being a permanent Chief Bengal: Reporter: of the West Bengal Legislative 
Assembly- the petitioner „was a permanent employee of the,:Legislative 
Assembly . which was a separate ex-cadre:,post and the .petinoner could 
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not be removed from that position to any other position or to any other 
service terminating the petitioner’s lien on the petitioner’s substantive 
appointment in the Legislative Assembly without the consent of the 
petitioner. In the premises, it was urged that the action of the 
respondent were wholly illegal, unconstitutional. mala ‘fide and as 
such void i 
4. It would be desirable to deal with the second point or 
submission made on behalf of the petitioner. In aid of this submission 
several provision of the Constitution were referred to. In order to urge 
that specific provisions had been made in the Constitution relating to the 
employment in connection with the affairs of the Union or the States, it ; 
was emphasised that there were, inter alia, as follows :— 
(a) Employees of the Parliament and the State Legislatures. In 
this connection reference was made to Articles 98 and 187. 
(b). Employees of the Supreme Court and the High Courts who 
were governed by Article 146 and Article 229 of the Constitution. 
(c) Employees of the Comptroller and Auditor General of India 
and Article 148 provides for the same and, 
“(d)” Employees of the Executive Government who were regulated 
specifically by the provisions of Article 309 of the Constitution. 


It was submitted that the distinction between the employees of the 
High Court and the Executive Government had been pointed out by 
the Supreme Court in the case of (l) Pradyat Kumar v. Chief Justice of 
the Calcutta High Court, reported in AIR 1956 SC at page 285. It is 
not necessary for. my present purpose to discuss the said decision in 
detail though the said decision does highlight the distinction between 
the employees of the High Court and the Executive Government. 
Article 187 speaks of “separate Secretariate” for State Legislature. It 
was urged on behalf of the petitioner that it is desirable for the Court 
to. look into the legislative history in order to appreciate’ the 
background why this provision was enacted and to construe the 
meanings of the words in the Constitution. For this reliance was 
placed on the decision’ in the case of (2) ‘State of West Bengal v, 
Nripéndranath, AIR 1966 SC at page 447 and learned Advocate -far 
the petitioner drew my attention to paragraphs 7 to 13 of the said 
decision. The legislative history of the Article indicated, according to 
the petitioner that the word ‘separate’? had been used in order to 
mean separateness from the Executive Government as one of the 
measures to secure the independence of. the Legislatures. 


5. The legislative and constitutional history was sought to be 
relied upon in order to emphasise the purpose of Article 187 along 
with Article 98 ‘of the Constitution and in this ‘connection my 
attention was drawa to (a) Glimpses of the Working of Parliament by 
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S. L. Şhakdhar, 1977, Eda.,. panes SG 9, (b), . ‘The Speaker in India by 
Maya, ‘Dube ` 1971 Edn, pages .238 to, 241,, (c) Constituent Assembly 
Debates, Vol. 9, pages 2, 3 and 37 containing the speech of Dr. Ambedkar 
mtr ducting Article 98 of the Constitution and .(d) speech of Dr. 
R jendra Prasid on 26th of November, 1949 moving for the adoption of 
the Cons'itution printed in The Framing of India’s Consutution by B. N. 
Rac, Vol 4,(1968) Edn., page 946. at page 955 It is not necessary to 
refer to all these materials but these ,are instructive. But it.may not be 
inappropriate to refer to, the speech of. Dr. Rajendra Prasad in the 
Constituent, Assembly just before -the adoption of the, Constituiion of 
india in November 26, 1949. He observed as follows :— 


AS In the-case of the Legislature, ‘the High Courts, the Public 
Service Commission.’ the Comptroller ‘ and Auditor General and the 
Election Commissioner, the staff which will assist them in their work 

“has also been placed under their control and in most of these cases 
‘their appointment. promotion and discipline vests in the particular 

“institution to Which they pelon; thus giving additional safeguards 

“about their’ independence.” 


i 6 Tt was ‘submitted that ihe “reason for the incorporidiod of 
Articles 98 ‘and 187 was the demand for indenendence of the legislative 
bodies from the Bxecutive Government. The separation of the staff was 
one of: the” element in achieving. such independence it was emphasised: 
From the debate of Dr. Ambedkar’s speech to that effect was referred to. 
He had observed (Debates Vol. 9, pages 2 and 3) “that the officer is under 
a sort of dual control, control exercised by the department of which he is 
an officer and the control by the President under whom for the time 
being he is surviving.” Therefore, it was urged that it was necessary that 
the staff of the Assembly Secretariate should,be separate.and independent 
from the staff.of the Executive Government. Therefore, it was further 
urged that the Authorities that were competent to lay down the terms 
and conditions of the service, in the two cases were different and the 
controlling authorities were also. different., This was not merely the 
difference which exists between two departments of the Executive Govern- 
ment which though -separate fall under the common umbrella of the 
Executive Government. In this connection reliance .was. placed upon the 
decision rep `rted in (3) AIR 1965 Punjab at page 444 which I shail discuss 
later in this judgment. In this connection on behalf of the petitioner 
reliance was placed also in the statements and contentions made in the 
affid ivit-in-opposition filed on behalf. of. the Secretary, Legislative 
Assembly. My attention was drawn to paragraph 6 of the said affidavit- 
in-opposition, paragraphs [1 and 12 where the case has been made out 
that the petitioner had been appointed in connection with the affairs of 
the. State ‘and as such he was governed by the rules framed under 
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Article 309 of the‘Conatitution and'not under. Article 18 of the ‘Constitution 
and therefore he-was transferred in accordance with Rule 24 read with 
Rule 97 of the West Benga! Service Rules. It was, further, asserted that 
the petitioner was not one who was governed by the rules framed under 
Article 187 of the Constitution as he was originally recruited as a 
Government servant and thereafter transferred to the West Bengal 
Legislative Assembly Secretariate. He had been placed as a Government 
employee in the West Bengal Assembly Secretariate by the Government 
and therefore he could always be called back by the said employer. It 
was further urged that in the course of the submission on behalf of the 
Secretariate that the petitioner had never applied for the job of the 
reporter and that the application dated 6th of September, 1965 could not 
be found in the assembly record. This is incorrect. That this not 
correct is the submission on behalf of the petitioner. | After having 
persued the documents annexed and produced before me Tam satisfied 
that this submission on behalf of the petitioner is correct that the 
petitioner did apply for the post of reporter in the Legislative Secretariate 
and he was so appointed. It further appears that the petitioner was a 
temporary typist before his appointment to the West Bengal Secretariate 
the Public Health and Engineering Directorate. If the petititioner did 
not hold any gazetted post under the State Government he cannot be 
considered to be une who was included in the West Bengal General 
Services (see in this connection, Rule 54) of the sweet Bengal Service 
Rae Part I). 

“7, As-I have ‘mentioned before that Annexure ‘Y’ to the affidavit- 
in-Opposition filed-‘on behalf of the West Bengal Secretariate specifically 
mentioned- that theré was such an application made by the petitioner, 
The said: dcecument ‘indicated that the petitioner was selected for 
appointment by the Assembly Annexure ‘B’ of the affidavit-in Teply 
also ' indicates that the petitioner applied for‘release from Public Health 
and Engineering Directorate and Annexure ‘Y’ of the said affidavit also 
indicated that the Assembly had requested the said “Directorate to release 
thé petitioner so that “he may jom his new post in this Assembly 
Secretariate ° It 18 correct, as was suggested on ‘behalf of the petitioner, 
that the order of release by the Government was necessary since a 
Government - servant cannot unilaterally sever his connection with the 
Government by resignation. Reliance in this connection may be placed for 
understanding this position on the decision in the case of (4) Union of India 
v. “Gopal Chandra, reported in AIR 1978 SC at page 694 at paragraph 5] 
and (5) P. K. Kasilimgamv P. S. G: College of Technology, AIR 1981 
SC at page 789 at paragraph 13. I find corroboration of this fact by the 
service record of the petitioner which at'my ‘request was produced: by the 
Government. From this it appears that for terminal and’ other benefits 
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the petitioner’ 3° service froth 18 64 prior” ‘to is joining‘ ‘on 1.11. 66 i in the 
West Bengal ‘Sectetariate ‘has not be teckonèd for éomputing’ the terminal 
benefits, which the petitioner would’ be entived: to on his retirement for 
pension etc. The original of ‘the < ‘service’ “record. was produced and ` a 
Xerox copy was su pplied. . 1 direct ‘iat’ the Xerox copy which was 
handed over to me “kept as ‘a part on record, 0f this case. This, ‘position 
is further, corroborated by the’ fact” that “there was no order. of transfer 
either ‘under Rule 24 and/or’ 97 of the’ West Bengal Service Rule, Part I 
in the case of the present petitioner. “The ‘order of the Government being 
Annexure ‘Z to the affidavit-i -in- opposition i8 not an order or/of sending 
the Government’ servant to ‘foreign service’ which are guided by different 
provisions. ‘Oh the. other hand, the ‘ Governmeńt’s case in the ‘affidavit 
filed, on ‘its “behalf is not that the petitioner was sent by the’ Government 
to the. Legislative Assembly’ either on transfer or on deputation. The 
Government asserts in “its affidavit-in: ‘opposition’ in “paragraph 6, sub- 
` paragrapher ` (e)” that” ‘the ` ‘petitioner’ ‘was: ‘initially appointed” ‘to the 
post of Junior Bengali. Reporter. Therefore, the order’ of the Government 
„in ‘Annexure Z Cannot be an’ ‘order of” transfer to foreign service. 
Transfer to` foreign service’ “should be; in 1 Compliance with Rules 97 to 116 
of’ the ‘West Bengal’ ‘Service Rules, Part T ‘None of these Tules and 
particularly Rules 97; 100, 101 102, 103 and 109 weré complied with. On 
the other hand, © it appears” that the petitioner was at first appointed ap 
Junior Bengali ‘Repotter, He was then - appointed asa Senior Bengali 
Reporter (see Anriexure “A” to the petition). He was confirmed i in the 
same post (see ‘Aniexure B to the petition). ` Thê$e are all permanent 
Asiembly posts. In this ‘connection’ it’ has to be borne in mind that 
when the petiti: ner Wis’ in ‘the Public Health and Engineering Department 
the petitioner did not: have” any lien to the post.” In this connection 
reference’ may “be ` fade“ to "Rule 5023) ‘of the West Bengal, Service Rules, 
Part” I, át page’ gr “The™ impugned” ‘orders ‘which have the effect of 
extinguishing ‘hen if’ the petitioner to’ a permanent post in the Assembly 
Secretariate iş ` ilegal." ‘This position, would be ‘clear from the several 
decisions discussed heréia- A lien’ can only ‘be lost either by dismissal in 
accordance with Articlé 31i oft the’ ‘Constitution which was not done in 
this, case or by superdnnuation. Iri is riot also the case. ' The notification 
of 1966 which is. ‘referred to ‘n'i paige 17 of the affidavit-i in- ‘opposition filed 
on behalf of` ‘the Goveriimént’ could” only ` refér to the executive posts 
under the constitution ‘because’ otherwise’ the said notification would comè 
into conflict’ with the other conatitutional provisiotis. “An” examination of 
the ‘rules governing the employees ‘of t the Wést Bengal ‘Secretariate i in the 
context of out ‘Constitutiozial ° ‘réqiirements” can only , “Mean that such 
einployees were separate. “Assembly Secretarjate” rules" “spêbifidaliy deals 
with the posts’ governed by ‘Article 187. Therefore, it ‘cannot be tictepied 
that the samé” posts would bé governed by the rules under ‘Articlé’309.! 4 
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8. In aid of the proposition that the petitioner held a specified 
ex-cadre job as Chief Bengali Reporter of the West Bengal Legislative 
Assembly and he could not be transferred unilaterally in the manner 
purported to be done, several decisions were relied. One of the decisions 
is the decision of the Gujarat High Court in the case of (6) Bhagawati 
Prasad Gordhandas Bhatt v. The State of Gujarat & Ors., reported in 
1977(2) SLR 551. There the learned Judge, Mr. Justice D. A. Desai 
observed that Civil Defence Organisation, had its own setup It had its 
own ‘Officers. It might be that for the members of the Civil Defence 
Organisation, “drill march or such other activities which the police force 
had to undertake might have been prescribed and that the petitioner 
might have been sent. to impart instructions in respect of such duties. 
But the police force and the members of the police department of the 
Gujarat State was entirely independent and separate from - Civil Defence 
Organisation. The word ‘deputation’ itself connected service outside the 
cadre or outside the parent department. He could be deputed to other 
department, If a person was holding an office and was bound to render 
duty it must be in the cadre and the post to which he was appointed. 
If he was to be taken away from that post and sent to another department 
it was said that he was being deputed to that department. Now, when 
one was in the department or was in the cadre, the proper authority could 
post him wherever it was open to the authority to post such a person 
belonging to that cadre and take duty which was assigned to them. But 
if. an employee was ‘to be taken out of -cadre and sent altogether to 
another field of service, it could never be done without his consent or 
at other places of service. Transfer was always limited to equivalent 
posts in the same case and of the same department. Deputation and 
transfer basically ` differs from, one another in that transfer could only 
be to equivalent posts in the same cadre; deputation must be in depart- 
ment other than the parent department where even equivalent might 
not have been determined. Transfer isa matter of routine and it was 
an incident of service and only be challenged on the grounds of mala fides 
or violation of statutory rule relating to transfer. Deputation could 
only be with the consent because the employee joined the department to 
render service in that department and he could not be made to serve 
somewhere else. might be in a post much. lower to that post. In that 
event he would have never joined the service. If such power was to be 
conceded contract of service might degenerate into a contract of slavery, 

- according to the learned Judge, because the slaves could be employed in 
apy manner and or any work human or inhuman as the master or owner 
of the slave desired. Such was not the position of the employees of the 
State Government, concept of denutation taken within its sweep rendering 
service outside the parent department or outside the cadre and therefore, 
with it carries concept of allowance as deputation allowance. Therefore, 
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it was ‘not ‘Gonceivable that deputation ` could “be ordered ‘without. the 
consént of the conéerned ` employee: “it thus appeared well-established 
that ihe petitioner in that case who was a Police Inspector could not be 
transferred ti Civil Defence Organisation nor could He be sent on 
deputation without his c: nsent. Thus on prir ciple, recording to the 
learned Judgé: on the authority it appedied clear that a person belonging 
to''a cadre could’ ‘not! be deputed ' or transferred outside the ‘parent 
department’ and olltside the cadre.". He could be sent on deputation but 
that too, with his consent. Deputation could not be withcit the consent 
of the | person to be deputed. Viewed from this angle, the order was not 
sustamable. The learned Judge observed a person belonging to a cadre 
could ngt- be deputed ' or transferred outside the” department or outside 
the cadre.’ Oe A 
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9. In this case it was strongly contended that the petitioner was 
the Chief Bengali Reporter belonging*to an ex-cadie post and certainly 
not’ belonging to the same cadre as one in the Agricultural and Informa- 
tion Department ` of the Government ` of West Bengal. Therefore, he 
having been accordirig to the petitioner, originally appointed afresh as a 
Bengali Reporter i in the West Bengal’ Legislative Secretariate which is an 
independent organisation could not have been sent out’ that organisation 
without his consent. ' On the 'othertiand, on behalf of the respondents it 
was contended that the facts in that case were entirely different. Reliance 
‘in this connection was placed on a decision of the Supreme- Court in the 
case of (7) State of Mysore v. H..Papanna, AIR 1971 SC at page 191 where 
dealing with the Mysore. University: of Agricultural Sciences Act, 1963 
the Court héld that section 7(5).of the: Act authorised the issuance of 
notification whereby the Government servants were to cease’to hold the 
civil post which.they’ held under. the State of Mysore at’ the time when 
the notification was issued was unconstitutional, the reason: being that it 
amounted to removal from civil post under the State in contravention of 
the provisions of Article 311: of the 'Constitution. ‘My attention was 
drawn to-patagraphs-5: 7,fand 8. The Supreme Court ip these paragraphs 
has emphasised: that: it was not proper to judge the question as to whether 
as a result of the imipugred action the person concerned was a looser. 
What happened asa ‘result of the notification was in extinction to which 
he has been specifically appointed.. ‘Similarly, it- was urged'in support 
of the ‘petitioner on. the basis'of the: said: decision that in the post of the 
News Reporter‘in the Information’ and: Agricultural Department of the 
Government of West Bengal whether ‘the petitioner would not be a looser 
so far'as his pay of “emoluments were concerned was not at ‘all relevant. 
The petitioner ‘held a “specific | ex-cadre post or position and he could not be 
removed without his Consent from ‘that position.’ ‘For the similar purpose, 
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reliance was placed on certain observations of the Calcutta High Court in 
the case of (8) State of West Bengal v. Hirendra Nath, AIR 1967 Cal at 
‘page 285 where the Division Bench of this Court was concerned with the 
Registrar of Rent Controller’s Office. and the Court expressed the view 
“that transfer from a specified statutory post to another post could not be 
„made. The “Registrar of Rent “Controller’s post was a specified statutory 
post created by a statute. The Court was of the view that on the introduc- 
tion of the statute th ıt a person appointed as the Registrar not belonging 
ito any cadre post was appointed to that post could not be. transferred. 

tn that case the petitiner was permanently appointed . as the Registrar 
‘of the Rent Controller’s Court, Calcutta under section 26 of the West 
Bengal Tenancy Act, 1956 was transferred as a Certificate Officer under 
‘the Bengal Public Demands Recovery Act in a certain Revenue Division. 

Although the pay “of the Certificate Officer’s post was less than that of 
Registrar of the Rent Controller’s Court, the petitioner in that case was 
allowed to draw his pay in the Registrar’s pay scale. The trsnsfer. was 
challenged by the petitioner in that case, on the ground that the post of 
the petitioner was not fransferable and therefore the transfer was illegal. 

The Court upheld this contention. On behalf of the petitioner before 
‘me in the instant case it was similarly contended, but on behalf of the 
Tespondents it was emphasised that Registrar was a statutory position 
‘created by the statute but that was not the position, according to the 
Tespondents, before me, in the instant case. 


OS L My attention was also drawn toa decision of the Allahabad 
High Court in the'case of (9) Dr. P.B. Saksena v» Director M & H. Services, 
'AIR 1959 All 629 where the petitioner was appointed by the Governor 
'in the post of-the Aneasthetist attached to the, State Hospital at Kanpur 
and was confirmed in that post ultimately and the appointment order 
imposed no express obligation for transfer from that post and the post 
did not -belong. to any regular service or other cadre but was an 
‘individual post attached to the two Hospitals at Kanpur. Therefore, the 
petitioner could not be transferred in that case.- On behalf of the 
petitioner reliance, was placed on this decision also but it- was contended 
on behalf of the respondents that in the instant case the petitioner belong 
to the cadre of Bengal General Services and therefore. the PPO o of 
that decision would not be applicable to the instant case. l 


i. In aid of the submission that the office or the post held by .the 
petitioner could not be interferred. with in the manner purported to be 
done reliance, was placed on the decision in the case of (10) P. L. 
Dhingra v. Union of India, AIR 1958 SC-at page 36 and reliance was placed 
on-paragraph 5 onwards to stress the history of services under, the. State 
from the pre-constitution days, upto. the .constitutional | provisions. 
Relerpnce was made to Arpela 310 and 311 of the Constitution which 
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were the two articles which had grouped under the heading ‘ Services” in 
Chapter I' of Part XIV which dealt.with services under the Union and the 
States and in paragraph’ 15 it was compired with Article 311 of the 
Constitution. For my immediate purpose, I do not think that it is material 
to discuss in detail the said decision. 


12. Learned Advocate of the petitioner also drew my attention to 
a decision of the Full Bench of the Punjab High Court in the case of 
(11) Moti Lal v.-Union of India, AIR 1965 SC at page 444 and reliance 
was placed on certain observations at paragraph 10 of the said judgment 
at page 447. Itisalso not necessary for the purpose of deciding the 
points in issue in this instant application before me to discuss the said 
case in detail. 


13 Learned Advocate also drew my attention to a decision of the 
Supreme Court in the case of (12) Stare of Bihar v. S B. Mishra, AIR 
1971 SC at page 1011. This decision, however, was mainly relied because 
of the allegations made against the petitioner ın the affidavit-in-opposition 
of the Government on behalf of the Legislative Assembly. It was 
submitted that in the affidavit-in-opposttion certain allegations have been 
made against the petitioner which am unted to a stigma and therefore it 
was a punishment. It was emphasised on the authority of the said 
decison that for the applicability of Article 311 of the Constitution it 
was not necessary that there should be express words of stigma attributed 
to the conduct of the Government servant by the impugned order. There 
was no rigid principle that one had only to look to the order and if it 
did not contain any imputation of misconduct or word attaching stigma 
to the character or imputation of a Government servant it must held to 
have been passed in the ordinary course of administrative routine. But 
it was emphasised that in this case in view of the averments made in the 
affidavit-in-opposition and the stand taken by the respondent the 
petitioner has been stigmatised without following the provisions of 
Article 311 of the Constitution. Therefore, the impugned action on the 
part of the respondents was bad and unconstitutional. 


14. Reliance was placed on the decision of the learned single 
Judge of the Delhi High Court in the case of (13) Ganga Prasad v. Delhi 
High Court, 1977 (1) SLR at page 176 where the learned Judge emphasised 
that subject to any provisions to the contrary, a public servant was liable 
to be tranferred within the cadre and the establishment. Unless there 
was a special provision in that behalf to the contrary a civil servant was 
not liable to be transferred outside the cadre or the establishment except 
on deputation. He might, however, be transferred outside the cadre or 
establishment otherwise than on deputation only by his consent. Such a 
transfer without his-consent would ordinarily amount to unilateral 
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change in the condition of service and could be brought about only by a 
Statutory sanction. Any transfer of a civil servant outside the cadre or 
establishment whether on deputation or otherwise did not; however, 
extinguish his lien in the parent office, the civil servant concerned and 
the new establishment, the lien in the parent office was extinguished and 
he was absorbed in the new service. The transfer of the petitioner in that 
case was admittedly neither intra-cadre of intra-establishment nor one on 
deputation. It wasa transfer outside the cadre and the establishment 
apparently by a bipartite arrangement between the parent and the new 
office on account of the need to avoid a dislocation of work for which 
the'staff was concerned. It was found that it was tripartite arrangement 
subject to the consent'of the staff concerned. Ifa number of such staff 
exercised the option to be absorbed in the new office it provided the 
necessary consent to make the arrangement complete and legally binding. 
In such a case the optee could be absorbed in the new office and if on the 
contrary the members of the staff concerned sought repartriation the 
consent of the absorption was withheld. In such a case the officer’ 
concerned had to be repartiated and there would be no question of either 
extinction of the existing lien or of absorption or of absorption in the 
new office. The petitioner in that case it was found had sought re- 
patriation when he exercised his option. With the exercise of this option 
by the petitioner the transitory transfer to the new establishment on the 
basis of the bipartite arrangement between the parent office and the new 
office ceased to. have been effected without any further validity. The 
learned Judge held that the status of the petitioner vis-a-vis his parent 
office continued to subsist as before and there was no question of the 
absorption of the petitioner in the new office. In consequence the petiti- 
oner had become entitled to be repatriated and was therefore obliged to 
go back to the parent office. 


15, Learned Advocate for the petitioner also referred me to a 
judgment ‘of the Allahabad High Court in the case of (14) S. G. K. Sangh 
v. Cane Commissioner, 1980(1) SLR 640, where the Court emphasised 
that employee of one cane co-operative society could not be transferred 
to another co-operative society unless the employee belongs to a 
centralised service. 


16. ‘Reliance was also placed on a decision of the Delhi High Court 
in the case of (15) Prem Praveen v. Union of India, 1973(2) SLR at page 659, 
where the Court was concerned with fundamental Rules 14 and 15 and 
emphasised that a Government servant'who was recruited in a particular 
cadre could- not be compelled to serve outside his cadre, and also 
emphasised that once the Government was shown to have the authority 
to transfer the Government servant the Court would be most reluctant 
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and disinclined to interfere „with the exercise. of the administrative 
discretion by’ the Government" on’ the obviously plausibie plea that the 
administration was the best Judge and in ‘the know’ of all relevant 
circumstances to determine as to the. desirability or the propriety of any 
Particular posting and-at what place ‘ofa Government servant.’ But it is 
equally well- settled ` that the Court could’ interfere if the transfer was 
violative’ of any legal’ provisions or was other wisé mala fide. 


l 17° The general principles. that can ‘be deduced from the decisions 
and the: ‘provisions and the rules are, that,an employee (1) cannot be 
transferred out of his cadre or ‘establishment against his wish ; (2) when 
appointment, is made toa specified post or a specified group of posts, no 
transfer can be justified merely because the pay.is not being affected ; (3) 
the Government servant cannot, be ‘asked, to perform duties which were 
never “expected of him when he’ was recruited and (4) expectations of 
future promotions cannot be. wiped off by moyıng'a Government servant 
around, A cadre is the strength of a. service or part of a service 
sanctioned asa separate unit. The, Assembly Secretariate staffs clearly form 
such a separate ‘unit even . if it is assumed: or presumed that they form 
part of the West Bengal General Service. The petitioner's appointment 
was asa Bengali Reporter there. , He was not recruited asa member of 
the West Bengal General Service and then given a post in the service. 
His special] qualification for the post, it was submitted a news reporter was 
not the same thing as a Bengali Reporter of the: Assembly Secretariate. 
The order of the Speaker cannot be described as an order of transfer, 
The order cannot best, be considered to be an order of deputation of 
foreign ‘seryices. There cannot be any deputation even under Rule 97 
without the consent of the employee concerned. In any event, Rules 97 to 
116 of the West Bengal Service Rules, Part I, have not been complied with. 


‘18. On behalf of, the respondents it, was submitted that the 
petitioner had been working a Junior Bengali Reporter in the West Bengal 
Secretariate. The said post came to be included in the West Bengal 
General Service and ultimately he was promoted to the post of Senior 
Bengali Reporter. According to ‘the Tespondents, the post of Senior 
Bengali Reporter was and is a gazetted and ClassI post as classified in 
West Bengal Service Rules, Part’ I. In this connection, reference was 
made to Rule 5(4), Note 2, Appendix 9 of the West Bengal Service Rules. 
The post of Senior Bengali Reporter in the Assembly Secretariate was a 
Class I gazetted post and had been included admittedly in Appendix 2 
in the West Bengal Legislative Sectetariate Rules, 1953. According to the 
respondents, Rule 6(1) of the ‘West Bengal Sécretariate.Rules, 1953 all 
post specified in the First Colunn of Appendix II and all other posts of 
officers.in the Assembly Secretariate which might be created under Rule 2 
in the West Bengal Services wore included. Therefore, the transfer of the 


432 Randjit Basu v. State of West Bengal [1982 (2) CLI 


petitioner was valid. It was further urged that the post of News Reporter 
was sanctioned by the’Government by an Government order. The said 
post was gazetted and the said posts came to be included in the West 
Bengal General Service. The impugned order does not in any way, 
according to the respondents, adversely affect the status or pay of the 
petitioner. The said order had been passed for the benefit and in the 
exigencies of the public service and in the interest of the administration. 
The said order was nota penal order. The argument urged on behalf of 
the petitioner that he was part- of the transferred staff would offend the 
provisions of the Constitution was devoid of substance. Ib was submitted 
that ths decisions relied upon were entirely different and were rendered 
‘on facts and circumstances entirely different. It is true as was submitted 
by the petitioner that the latest rules of pay and allowance there has been 
non-inclusion of post of News Reporter but the post that the petitioner 
held in the Assembly Secretariate have been included. The justification 
of the State Government seems to be that when reference was made to 
the Pay Commission this post was not there, subsequently, however, the 
question of pay of post has been referred to the Pay Commission. In 
these circumstances, it has been urged that the contentions urged on 
behalf of the petitioner was entirely wrong. 


19. It was submitted that in view of Article 212(2) of the Constitu- 
tion which provides as follows :—. 


“(2) No officer or member of the Legislature of a State in whom 
powers are vested by or under this Constitution for regulating 
procedure or the conduct of business, or for maintaining order, in the 
Legislature shall be subject to the jurisdiction of any Court in respect 
of the exercise by him of those powers.’” 


It would be inappropriate in any event for the Court to interfere with the 
order of the Speaker dated 10th of April, 1980 whereby the Speaker had 
directed the petitioner not to enter the chamber of the Assembly unt! 
further orders. It was further submitted that if the Court was inclined 
to pass any order setting aside the transfer order that would really be 
infructuous in view Of the said constitutional provisions. It is true that 
Speaker is eupreme so far as the conduct and the procedure of the 
Legislature is concerned and no Court should exercise any jurisdiction 
which would impair this function of the Speaker. But the question urged 
on behalf of the Speaker on this point, in my opinion, now stands settled 
by the observations of the Supreme Court in (16) Reference No. 1 of 
1964, (17) Inre: Under Article 143 of the Constitution ‘of India, AIR 
1965 SC at page 745 and see also in this connection the observations 
of the Division Bench of this Court in the case of (18) ‘Syed Abdul v. 
West Bengal Legislative Assembly, AIR 1966 Cal 363 at page 366. 
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The principles seem to be that if the order of the Speaker suffers 
from the illegality and affects the legal or fundamental rights of 
a citizen then the said order can be called m question in the Court. 
If by any impugned action a Speaker in effect termmates the 
services of any employee of the Secretariate of the Legislative Assembly 
which infringes the provisions of Constitution then such exercise of power 
in my opinion, can be properly called in question. 


20. Having considered these decisions and the provisions of the 
West Bengal Services Rules as well as West Bengal Legislative Secretariate 
Rules and the provisions of the Constitution and keep:ng in background 
the importance of the need to keep Legislature completely separate from 
the influence of the executive, in my opinion, the petitioner ia the facts 
and in the circumstances was not an employee of the Government by the 
West Bengal General Service Rules. The petitioner’s original appoint- 
ment as a typist in the Public Health and Engineering Department of the 
West Bengal Government and his subsequent selection and appoinment 
after giving up his post as a typist is nota continuous appointment The 
petitioner was specifically selected and specifically appointed pursuant to 
his application made for the post of the reporter in the West Bengal 
Legislative Assembly Secretariate and he was subsequently promoted to 
the post of Chief Reporter. The petitioner did not belong to West Bengal 
General Services and as such he did not go on deputation to the West 
Bengal Legislative Assembly nor was he sent on foreign service terms to 
the West Bengal Legislative Secretariate He, therefore, could not be 
recalled by the West Bengal Government to be sent back for employment 
in any post in the West Bengal General Services. The action of releasing 
the petitioner of the West Bengal Legislative Assembly in the facts and 
in the corcumstances of the case. virtually amounted toa termination of 
the service of the petitioner in violation of the provisions of his legal 
rights. In the premises, the said action cannot be sustained. 


21. As mentioned hereinbefore, one of the points urged in support 
of this petition was that the impugned order was passed mala fide It is 
true that the’.close proximity of certain dates specially the petitioner 
obtaining Doctorate Degree, the recommendation of the Speaker on 8th of 
April, 1980 to the Minister, Finance. for financial help to enable the 
petitioner to publish his thesis and the complaint subsequently on the 9th 
‘of April, 1980 by 24 persons followed by the order of the Speaker on the 
10th of April, 1980 without giving an opportunity to the petitioner to 
explain the complaint as well as the facts that the proposal was 
immediately made on Ist and 2nd July, 1980 and the order of the Minister 
on the 4th of July, 1980 for the creation of a post of news reporter in the 
Department of Information and Cultural Affairs and the order of the 
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Speaker on the 4th of July, 1980 and the order of the Deputy Secretary, 
Department of Information and Cultural Affairs, placing the petitioner as 
news reporter under that Department on identical pay ani scale and the 
fact that the petitioner’s post was not referred to the Pay Commission, 
do raise serious doubt as to whether the impugned action was taken for 
really administrative reasons or the impugaed action was to appease 24 
Teporters without giving the petitioner an opportunity, but in the facts 
and circumstances of the case, the facts are not sufficient, in my opinion, 
to come to the conclusion that the impugned order was passed mala fide 
by the Speaker. In any event ın the view, I have taken, it is not necessary 
for me to examine the question in.any greater detail. 


22; In the premises, for the ‘reasons I have indicated before, the 
order of the Hon’ble Speaker dated 4th of July, 1980 15 hereby’. set aside 
and the respondents are directed not to give effect to the said order and 
to give to the petitioner all consequential reliefs. This, however, will not 
in any event, prevent the Hon’ble Speaker from placing the petitioner’s 
service in such manner within the assembly as he considers fit and proper 
taking all factors into consideration. 


23. The rules are made absolute to the extent indicated above. In 
the facts and circumstances of the case there will be no order as to costs. 


Operation of this order will remain stayed for four weeks from 
today. The interim order already passed will continue in the meantime. 


N. C. S. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Amitabha Dutta 
Decision: September 1, 1982 
Ram Badan Choubey > AN, Petitioner 
Versus i 
State of West Bengal & Ors., > uun Opposite Parties* 


Criminal Procedure Code, 1973 (2 of 1974), Sec. 482— Whether 
proceeding for police investigation can be quashed under? : 


Indian Penal Code, 1860 (45 of 1860), Sec. 78—Whether exceptions 
can be resorted tọ at the stage of investigation ? 


Receiver —Police investigation against—Leave of Court not taken— 
Effect thereof. ` ooo ' 


*Criminal Revision Case Nos. 1104 of 1982 and 1188 of 1982. 
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The revisional applications are for quashing proceedings of police 
investigation in connection with some Barabani P. S cases, each under 
section 30(2) of the Coal Mines (Nationalisation) Amendment Act of 
1975 and section 279 of the Indian Penal Code for illegal extraction of 
coal for the colliery in question as alleged in F. I. R. 


One Ram Badan Choubey was appointed as a Receiver in respect of 
one Joyramdanga colliery by the City Civil Court, Calcutta, in a Title Suit. 
The said Receiver moved a writ application in High Court challenging 
inter alia, the validity of the Coal Mines (Nationalisation) Amendment 
Act, 1976 and obtained an interim order restraining the respondents 
therein from interfering with the work of the said colliery in any 
manner whatsoever. 


The petitioner sought to quash the investigation proceedings on 
the following grounds :— 


(a) No prosecution would lie against the petitioner for his acts 
as Receiver appointed by the civil court without Ieave of that Court, 
which was not taken ; 


(b) The petitioner by extracting coal from the colliery in 
question did acts’ which were. warranted ‘by the orders of the Writ 
Court, which were in force at the material time and are still in force 
and so the petitioner had not committed any offence as bis case comes 

_within the general eéxceptions to criminal liability mentioned in 
section 78, Indian Penal Code ; and 


(c) As the petitioner was in lawful possession of the colliery in 
question, extraction of coal therefrom by his men. does not constitute 
an offence of theft punishable under section 379 of the Indian Penal 
Code as alleged in the First Information Reports: 


HELD (1) Unless exemptions are made expressly or impliedly 
by the statute in question conferring the right of action, criminal 
proceedings cannot be properly commenced against the Receiver for the 
alleged offence in connection with the duties of the Receiver as such 
without prior leave of the Court appointing him. This rule has become 
-a part of the law of the land and crystallised into a rule of law. 


(2) The plea of the petitioner that his case comes within section 78 
of the Indian Penal Code cannot be entertained at this stage. 


(3) An investigation may be quashed if the F. 1. R. does not 
disclose a cognizable offence. 


The impugned proceedings have been commenced against the petitioner 
who has been acting asa Receiver of the colliery in question without taking 
leave of the Court which appointed him as such Receiver and on this ground 
alone they are liable to be quashed. l ' 
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Cases referred to :— 


(1) King-Emperor v. Khwaja Nazir Ahmed, AIR 1945 PC 18 
(2) Johan Singh v. Delhi, Administration, AIR 1974,SC 1146 
(3) Mahendra Nath v. State of Bihar, AIR 1980 SC 1308 
(4) Tara Prasad Singh v. Union of India, AIR 1980 SC 1682 
(5) Deja Pada Das v. Union of India, AIR 1980 SC 2031 
(6) Corporation of Calcutta v. Sudhamoy Bose, AIR 1960 Cal 44 
(7) Bhanwarilal Agarwala y. Sudhamoy Bose, 59 CWN 591 : AIR 
1960 Cal 44 ` 
(8) N C. Nagpal v. State, 1979 CHN 198 
(9) Vad: Lal Panchal v. Dattatraya, AIR 1960 SC 1113 
(10) Ram Badan Choubey v. State, (1982) 1 CHN 470 
(11) Chandra Deo Singh's case, AIR 1963 SC 1430 
(12) Nagwa v. Veeramma, AIR 1976 SC 1247 
(1 ) State of West Bengal v. Swapan Kumar, AIR 1982 SC 949 
(14) R.P. Kapur v. State of Punjab, AIR 1960 SC 866 
IN CRIMINAL REVISION CASE NO. 1104 OF 1982 
Pradip Kumar Ghosh and Partha Pratim Mukherjee... . for Petitioner 
Mukti Moitra and Kum Kum Kahali ..... for Opposite Parties 
IN CRIMINAL. REVISION CASE NO. 1188 of 1982 
Balai Chandra Ray, Pradip Kumar Ghosh and 
Partha Pratim Mukherjee wee for Petitioner 
Mukti Moitra and Seva Mukherjee ...-., for Opposite Parties 


The judgment of the Court was as follows :— 


These three revisional applications under section 482 of the Code 
of Criminul Procedure, 1973 are for quashing the proceedings of 
investigation by the police in connection with Barabani P. S. Case No 8 
dated 27. 5. 82, Barabani P. S. Case No. 3 dated 16. 6. 82 and Barabani 
P. S Case No. 8 dated 17. 7. 82,' each under section 30(2) of the Coal 
Mines (Nationalisation) Amendment Act, 1976 and section 279 of the 
Indian Penal Code arising out of as many F.I.Rs lodged by Sri J: S. 
Gill, Deputy G M. E./Agent of Bhanora Colliery in the first case and 
by Sri S. K. Mukherjee, Mining Advisor and Chief Mining Officer, 
Asansol, in the other two cases alleging illegal extraction of coal from 
Joyramdanga Colliery on different dates mentioned therein. 


2. It is not disputed that the petitioner, Ram Badan Choubey was 
appointed Receiver ın respect of Joyramdanga Colliery by the City Civil 
Court, Calcutta, in Title Suit No. 436 of 1979; that as Receiver the 
petitioner moved an application under Article 226 of the Constitution 
challenging the validity of the Coal Mines (Nationalisation) Amendment 
Act, 1976 on 29.2. 80 and obtained an interim order restraining the 
respondents from interfering with the work of the said colliery in any 


+ 
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manner whatsoever nedig raising, sale, , ‘despatch and movement of 
Coal and fireclay, made by this Court in C. R. No. 1444 (W) of 1980 ; 
that the petitioner also moved an application before this Court on 23.5.80 
and the learned single Judge appointed the petitioner as Special Officer 
directing sale of coal which had already been raised and were lying at 
the pithead of the colliery in C. R..No. 5366 (W) of 1980; that the 
petitioner further moved another application „before this Court and the 
learned Single Judge was pleased to direct the respondents on 1. 10. 80 
to retura the seized coal and strictly obey the orders passed by this Court 
on 29. 2. 80 and 23. 5. 80; and that all the abovementioned orders are 
continuing. Tti is also not disputed that the aforesaid orders were made 
in presence’ of. the learned Advocate appearing for the State of West 
Bengal and that no appeal was preferred against them. 


3. _ Three points common.to all the three cases have been raised on 
behalf of the petitioner. It’ is submitted that no prosecution can lie 
against the petitioner for his acts as Receiver appointed by the Court 
without leave of the Court appointing him, which has not been taken. 
Sevondly, the petitioner by extracting coal from the coal mine in question 
did acts which were warranted by the orders of this Court passed in the 
aforesaid writ petitions which were in force on the material dates and are 
still in force and so the petitioner has not committed any offence as his 
case comes within the general ` exception to ‘criminal liability mentioned 
in ‘section 78 of the Indian Penal Code. The third contention is that as 
the petitioner was in lawful possession of Joyramdanga Colliery extraction 
of coal therefrom by his men does not constitute an offence of theft 
punishable under section 379, I. P. C. as'alleged in the F. I. Rs. 


4." On the other hand, it is submitted, on behalf of the respondents, 
State of West. Bengal and others, that: this Court exercising criminal 
revisional jurisdiction is not competent to quash and/or stay the ‘police 
investigation. In this connection reference has been made to the decision 
in the case of ( 1) King-Emperor v. Khwaja Nazir Ahmed, AIR 1945 Privy 
Council 18 and (2) Johan Singh. Delhi Administration, AIR 1974 SC 1146. 
The next submission is that in view of the decisions of the Supreme Court, 
reported in (3) AIR 1980 SC 1308, (4) AIR 1980 SC 1682and (5) AIR 1980 
SC 2031 no Court could-give any sanction to any person to go on extrac- 
ting coal in violation-of the provisions of the Coal Mines (Nationalisation) 
Act, 1973 as amended. iù 1976 and contrary, to the aforesaid from the 
judgments of the Supreme Court. It is further submitted that no sanction 
of the Court . appointing any person as Receiver is necessary to 
prosecute the said Receiver for illegal extraction of coal. 


5. Itis not disputed that there is a composite lease for mining 


fireclay and coal from Joyramdanga Colliery. In the case of Tara Prasad 
Singh v. Union of India, AIR 1980 SC 1682 the Supreme Court has held 


438 Ram Badan Choubey v. State of West Bengal [1982 (2) CLJ 


although the composite lease is outside the scope of the definition of coal 
mine in section 2(b) of the Coal Mines (Nationalisation) Act, 1973, in 
view of the express prohibition against carrying on coal mining 
operation by private operators in any form in section 3(3)(a) of 
the Amendment Act, 1976 with effect from 29th April, 1976 it 
terminates the rights ‘of composite lessees to do so and violation of 
section 3(3)(a) of the Act attracts the penal provision of section 30(2) 
of the Act. According to the Supreme Court the Parliament has deprived 
the composite lessees of the right to win fireclay because they cannot do 
so without winning coal (vide paras 52 to 55). The interim orders passed 
in the writ petitions on 29. 2. 80, 23.5.80 and 1.10.80 by this Court 
permitting the petitioner to extract coal from Joyramdanga Colliery 
cannot, in my view, stand with the decision of the Supreme Court in 
Tara Prasad Singh’s case. 


6. In connection with the first point raised on behalf of the 
petitioner that the proceedings against him forthe alleged offence in connec- 
tion with his duties as Receiver of Joyramdanga Colliery should not 
be allowed to continue as such proceedings were started without the leave 
of the Court appointing him as Receiver, reference has been made to the 
Bench decision of this Court ia (6) Corporation of Calcutta v. Sudhamoy 
Bose, AIR 1960 Cal 44. In the reported case the Receiver was prosecuted 
for exercising the calling of a private market owner without a licence 
under section 222 read with Schedule VII of the Calcutta Municipal Act, 
1951 without the leave of the Court by which the accused was appointed 
as the Receiver. The Division Bench after a wide survey of the case law 
on the subject and following the decision in (7) Bhanwarilal Agarwala v. 
Sudhamoy Bose, 59 CWN 591 held that unless exemptions are made 
expressly or impliedly by the statute in question conferring the right of 
action, criminal proceedings cannot be properly commenced against the 
Receiver for alleged offence in connection with the duties of a Receiver as 
such without the previous leave of the Court appointing him and that this 
Rule has become a part of the law of the land and crystallised into a rule 
of law. In my view, the law laid down in the aforesaid Bench decision of 
this Court should prevail. ' 


7. The learned Advocate for the respondents has referred to the 
following observations of His Lordship, Krishna Iyer, J. in the case of 
Mahindra-Nath v. State of Bihar, AIR 1980 SC 1308 :— 


“The Court cannot sanction the commission of a crime. We make 
perfectly clear that there will be no more authorisation for any 
Receiver or other Officer of Court to extract coal or cooking coal 
ftom any mine in India. Section 3(3) of the 1976 Act being all 
inclusive and having been constitutionally upheld by this Court, 
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it is no longer permissible for any Court in India to appoint a 
Receiver for or otherwise permit extraction of coal or cooking coal 
‘(vide paragraph 9).” 


These observations have been made in disposing of a batch of writ 
petitions claiming Tight to extract cooking coal on the ground that 
the prohibition contained in the Act of 1976 does not affect or 
operate on cooking coal mines.: Reference has also been made to similar 
observations of the same learned Judge in Deja Pada Das v. Union 
of India, “AIR 1980 SC 2031 at pages 2035-6, paragraph 9, in which 
certain workmen challenged the said Act as violative of Article 14 of the 
Constitution. But it appears that the Court has made the said 
observations as a short of epilogue, after dismissing the writ petitions in 
each of these two.cases. It has been submitted by the learned Advocate 
for the petitioner that the said observations are obiter dicta and do not 
constitute law declared by the Supreme Court within the meaning of 
Article 141 of the Code. It has been submitted that in Writ Petition No. 
3270(W) of 1981 with Civil Miscellaneous Petition No. 13225 (W) of 1981— 
Nand Lal Bhagat v. Commissioner of North Chhotonagpur, Hazaribagh, 
Bihar, the Supreme Court passed interim order on 9th July, 1981 directing 
issue of Rule Nisi to the respondents and restraining them from 
interfering with the possession and working of certain collieries mentioned 
in the order. A xerox copy of the said order has been filed. In my view, 
there is substance i in the submissions made on behalf of the respondents 
in these cases, although I hold at the same time that the obiter dicta of 
the Supreme Court should be treated with great respect. They do not, 
however, warrant prosecution of the Receiver for acts done in that 
capacity without prior leave of the Court appointing the Receiver, in view 
of the Bench decision in AIR 1960 Calcutta 44. 


8. The second point raised on behalf of the petitioner is that as the 
alleged acts were warranted by the orders passed by this Court in C.R. 
No. 1444 (W) of 1980 and C.R No. 5366 (W) of 1980 on 29.2.80 and 
23.5 80 respectively and 1.10. 80 which were in the force on the material 
dates and which according to the averments made in the transfer petitions 
filed before the Supreme Court by the State and moved on 8.7.82 are still 
continuing, the petitioner has not committed any offence in view of 
section 78 of the Indian Penal Code, which reads as follows :— 


“78, - Nothing which is done in pursuance of, or which is 
_ warranted by the. judgment or order of a Court of Justice, if done 
whilst, such judgment or order remains in force, is an offence 
notwithstanding the Court may have had no jurisdiction to pass such 
judgment or order, provided the person doing the act in good faith 
believes that the Court had such jurisdiction.” 
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9. It is submitted that although under section 105 of the Evidence 
Act the burden of proving that the case of the accused comes within any 
of the general exceptions in the Indian Penal Code is upon him, this Court 
can at this stage look into and rely upon materials which are translatable 
into admissible and relevant evidence without appreciating such evidence 
for supporting or dislodging the accusation as it has been held so by a 
learned Judge of this Court in (8) N. C. Nagpal v. State, 1979 CHN 198. 
In this connection reliance has been placed also on the decision of the 
Supreme Court in (9) Vadi Lal Panchal v. Dattatraya, AIR 1960 SC 
1113. Reference has also been made to the decision of the learned single 
Judge of this Court in (10) Ram Badan Choubey v. State, 1982(1) CHN 
470 in some criminal revision cases similar to the instant cases. In the 
said reported case the learned single Judge has observed as follows :— 


“In’ my opinion the Receiver will be governed under section 78 
of the Indian Penal Code inasmuch as he carries out the order of the 
Court appointing him Receiver and, therefore, itis necessary first to 
draw ‘the attention of -the Courts concerned which have appointed as 
such that their appointment is of no legal effect after decision of the 
Supreme ‘Court cases referred to above and geta discharge of the 
Receivers and not straight way -to prosecute the petitioners as have 
been done in the different cases without obtaining consent of the 
Courts as is necessary in such cases.” 


On the other hand, it has been contended on behalf of the respondents 
that the Court can consider the defence of general exceptions in the 
Indian Penal Code only at the stage of trial and not at this stage when the 
investigation has been started by the police in view of section 105 of the 
Evidence Act. In my view, as section 105 of the Evidence Act provides 
not only that the burden of proving existence of circumstances bringing 
the case within any of the general exceptions in Indian Penal Code is 
upon the accused but also that the Court shall presume the absence of 
such circumstances, this Court cannot at this stage hold that such 
circumstances exist. The decision in N. C. Nagpal’s case was in a 
different context and no question of application of general exception in 
the Indian Penal Code was involved in that case. In Vadi Lal Panchal s 
case the Supreme Court dealt with the scope of enquiry under section 202 
of the Codeof 1898. In (11) Chandra Deo Singh’s case, AIR 1963 SC 1430 
the Supreme Court dealing with the scope of enquiry under the said. section 
held that whatever defence the accused may have can only be enquired 
into at the trial. In (12) Nagwa v. Veeramma, AIR 1976 SC 1247 the 
Supreme Court held that the question whether there is prima facie case 
for issue of process is to be decided without at all adverting to the defence 
that the accused may have. In the decision of Ram Badan Choubey v, 
State, reported in 1982 (1) CHN 470 the learned single Judge -did 
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not consider the provision of section 105 of the Evidence Act and made 


the aforesaid observations: in support of her. ‘finding that leave of the 
Court! appointing - the Receiver ‘was necessary. ` Considering ‘the legal 
position, ‘I -hold that the plea of the petitioner that his case comes 
within section 78 of the Indian Penal Code cannot be entertained at this 
stage. So 3 
10.. fore the third point raised on bebalf ‘of the petitioner 
that as he was in lawful possession of Joyramdanga Colliery on the 
material dates extraction of coal by his men does not constitute an offence 
under section 379, I. P. C.,-I-find that it should: succeed as the mine in 
- question is a composite mine and it has been. held by the Supreme Court 
in Tara Prosad Singh’s case, AIR 1980 SC 1682 that such mine does not 
fall within the scope of definition of “coal mine” in section 2(b) of the 
Coal'Mines (Nationalisation) Act of 1973. But the extraction -of coal 
even from such mine comes within the penal provisions of section 30(2) 
of the said Act. ©’ : 


11. [have now to deal with the contention raised on behalf of the - 
. respondents that this Court in exercise of criminal revisional jurisdiction 
-is not competent to quash or stay police investigation into a cognizable 
offence. In my view, the law on the point has been settled by the 
Supreme Court in (13) State of West Bengal v. Sawapan Kumar, AIR 1982 
SC 949 in which, the decisions relied on by. the learned Advocate for the 
respondents have been considered along-with other previous cases of the 
Supreme Court on the point. His Lordship, Y. V. Chandrachud, C. J. 
has held that the condition precedent to the commencement of investiga- 
tion under section 157 of the Code is that the F.I. R. must disclose 
prima facie that a cognizable offence has been „committed and that if the 
F. I. R. does not disclose the commission of a ‘cognizable offence the 
Court would be justified in quashing the investigation on the basis of the 
information as laid or received (para 21). Both in (14) R.P. Kapur v. 
State of Punjab, AIR 1960 SC 866 and Johan Singh’s case, AIR 1974 SC 
1146 there were applications under section 561A of the old Code and the 
applications were dismissed not because of want of jurisdiction of the 
High Court but because no > prime Lape case for quashing the procecding 
was made out. : . 


12. Coming to the special feature in. the case arising out of the 
F. I. R. lodged on 17.7.82 (Barabani P. S. Case No. 8 dated 17.7.82), I 
find that it is against the petitioner No. 1, Rambadan Choubey and 
another. The second petitioner is said to be an agent of the petitioner 
No. 1 for assisting him in the administration’ of the colliery. In 
connection with this case it has been alleged by the respondents in their 
affidavit-in-opposition that the Supreme Court while dealing with Transfer 
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Petition Nos. 90-94 of 1982 passed interim order ex parte on 8.7.82 
restraining the present petitioners from extracting. selling or despatching ' 
coal from Joyramdanga Colliery and several other collieries. A xerox copy 
of the order has been filed at the time of hearing. It has been submitted 
on behalf of the respondents that the alleged offences were committed by 
the petitioners inspite of such interim order. But the petitioners in their 
affidavit-in-reply have stated that the aforesaid order of the Supreme 
Court was never served on him and as the State of West Bengal did not 
deposit the process fee neither the notice nor the order was sent to the 
petitioners. It is also stated that the petitioners, however, on the advice 
of their learned Advocate immediately closed all operations and activities 
with effect from: 14.7.82 pending receipt of communications from the 
Supreme Court which never came and that on 4.8.82. Their Lordships 
of the Supreme Court rejected the praver for transfer made by the State 
of West Bengal. It is further stated that nothing was done by the 
petitioners or at their instance on 17.7.82 and the allegations in the F.I.R. 
are false and manifestly absurd. Considering the affidavits I find that 
there is no prima facie case of extraction of coal¥ by the petitioners in 
violation of the interim order of the Supreme Court made on 8.7.82 as 
the said order does not appear to have been served on them. 


13. In the result, I find that the impugned proceedings have been 
commenced against the petitioner who has been the Receiver of 
Joyramdanga Colliery without taking leave of the Court which appointed 
him as such Receiver and on ‘this ground alone they are liable to be 
quashed. The applications, therefore, succeed to this extent. The 
impugned Proceedings are quashed. The two Rules and the contested 
application are thus disposed of. 


S P.M. 
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